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The term affirmative action refers to a wide variety of gov­
ernment policies, adopted mainly in the 1960s, that attempt 
to redress the historical exclusion of minorities from 
schools, housing, elections, and employment. Affirmative 
action policies are rooted in the largeness of spirit of the 
Johnson administration and the Great Society programs, 
which held that government initiatives, designed and 
administered by right-thinking people, could correct the 
historic imbalance between the races. 

In recent months, the plinciples behind affirmative action 
have been examined by, or face fundamental challenges 
from, all d1ree branches of the federal government and the 
nation's most populous state, California. Senate Majority 
Leader Robert Dole (R-Kansas), a self-described friend of 
equal opportunity, has recently opined that fue United 
States should be thought of as a "colorblind" society.l 
Senator Dole has fuus helped placed affirmative action 
reform at the top of the newly elected Republican 
Congress' legislative agenda. As a first step toward modify­
ing policy, Senator Dole requested copies from d1e 
Congressional Research Service of all federal legislation 
d1at fostered affirmative action.Z When a thirty-two page 
report was delivered, Senator Dole appointed a task force 
to review the federal government's affirmative action initia­
tives.3 More recently, Dole has called on the chairmen of 
committees with jurisdiction over affirmative action pro­
grams to hold hearings on fuose programs to fmd more 
equitable ways to expand opportunities for minorities.' 

In response to Senator Dole's actions, President Clinton 
has organized his own review of the federal government's 
affirmative action programs and has recently expressed his 
preference for affirmative action programs based on eco­
nomic need.s At the same time, fue president is repeatedly 
warning Democrats not to allow Congressional 
Republicans to use the issue of affirmative action to drive a 
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wedge through the ranks of fue Democratic party. The 
president has stated tl1at while the purpose of d1e review 
is to protect those affirmative action programs that work, 
Democrats must critically evaluate and be willing to elimi­
nate programs iliat do not work and are not fair. 6 

Perhaps the most far-reaching and potentially comprehen­
sive review of affirmative action plans is taking place in 
the courts. In late June, for example, the Supreme Court is 
expected to deliver a decision in the case of Adarand 
Contractors v. Pena which examines whether Congress 
can, in the spirit of affirmative action, give a special benefit 
to small businesses owned and operated by minorities on 
the theory that these businesses are disadvantaged and in 
need of special government supports. The case challenges 
a 1978 law, Public Law 95-507, that forms the statutory 
basis for a business development program commonly 
known as the Small Business Administration's Section 8(a) 
program.? 

Adarand presents the issue of a Transportation 
Department policy that encourages prime contractors to 
hire minority fIrms as subcontractors on federal highway 
construction projects. The policy provides bonuses to 
those contractors fuat subcontract at least 10 percent of 
their work to disadvantaged firms by offering dle contrac­
tors fmancial compensation for any additional expenses 
incurred in employing the minority subcontracting firms. 
This policy is used by fue Transportation Department as 
one means to fulfill its statutory guidelines under Public 
Law 95-507, which established a 5 percent govemment­
wide minimum goal for participation by minority firms in 
government contracting.s 

The facts of the Adarand case are straightforward. In 1990, 
Randy Pech, a white male, submitted a low bid but still 
lost a subcontl'act on a federal project in the San Juan 

17 



National Forest in southern Colorado to a company that is 
owned and operated by an Hispanic. By hiring the minori­
ty firm, the prime contractor was entitled to an extra 
$10,000 from tlle Department of Transportation. Among 
other issues, the case examines whether affinnative action 
policies, such as the policy enforced by tlle Department of 
Transportation, breach the Constitution's Fourteentll 
Amendment guarantee of equal protection under the law. 
Ada1'and is the first affirmative action case the Supreme 
COUlt has reviewed since 1990, when it last upheld racial 
preferences for a federal program by only one voteY 

The current examination of affirmative 
action policies at the federal and state 

levels results from serious doubts among 
government officials and the American 

public about the usefulness Of these 
policies for dealing with racial inequality. 

Along with the three branches of the federal government, 
state governments are also currently examining the princi­
ples of affirmative action. In California, for example, tile 
tenets of affirmative action are likely to be put to a test in 
1996. The California Civil Rights Initiative will allow 
California voters to express their opinions on affmnative 
action by voting for or against a state constitutional amend­
ment. If the initiative passes, the state of California will no 
longer be allowed to use "race, sex, color, etlmicity or 
national origin as a criterion for either discriminating 
against, or granting prftferential treatment to, any individ­
ual or group in the operation of tlle state's system of pub­
lic employment, public education or public contracting."l0 
The organizers of the initiative are optimistic about its 
chances for passage. 

The current examination of affirmative action poliCies at 
tile federal and state levels results ii'om serious doubts 
among government officials and the American public 
about ilie usefulness of tllese policies for dealing with 
racial inequality. The fact tllat iliese laws are under review 
thirty years after their passage suggests that me popularity 
of different strategies for combating inequality ebbs and 
flows witll the nation's changing political and economic 
climate. Thus, even if the federal government dismantles 
the current set of affirmative action initiatives to satisfy the 
demands of a disgmntled populace, the unsolved issue of 
racial inequality will eventually resurface, in the form of an 
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entirely new set of initiatives, as political ideology and eco­
nomic conditions continue to change. 

To begin illustrating how support for affirmative action 
policy has directly paralleled relevant changes in political 
and economic philosophies, me ideological origins of affir­
mative action must be explained in the context of dle time 
period in which the dlinking emerged. The easiest way to 
do mis is to look first at ilie social and economic condi­
tions of the time period that spawned the current set of 
affirmative action programs and then to examine the ori­
gins of a specific affirmative action program: dle Small 
Business Administration's 8(a) program, which is at tI1e 
heart of tile Adarand case. 

Evaluating affirmative action programs in ilie context of tile 
era tllat gave rise to mem provides a particular understand­
ing of the intention behind tI1ese strategies. The general 
goal of affirmative action and tlle general goal of 8(a), a 
business development program iliat proVides program par­
ticipants a wide array of services, were identical: to give 
help to tllose firms most in need. Despite these similarities, 
tI1e mission of 8(a)-although distorted over time-was 
never abandoned. Even during the mid-1980s, when the 
affirmative action mission of 8ea) was clouded by cormp­
tion and abuse, the economic and political underpinnings 
of public opinion kept 8(a) and otller affirmative action 
programs from being repealed. Only now, as political and 
economic conditions are changing, does tI1e national mood 
portend tI1e dismantling of affinnative action, and witl1 it 8ea). 

The Birth of Affirmative Action 
Assuring equality for all American citizens has been a 
stated objective of lawmakers since the end of the Civil 
War. The Fourteenth Amendment to the Constitution, 
which was ratified in 1868, was originally deSigned to 
create fairness by providing blacks with legal equality. 
Unfortunately, the Fourteenth Amendment's guarantees 
did not result in the affirmation of civil rights for black 
Americans. 1I Nearly one hundred years after slavery was 
abolished, black Americans began to forcefully demand 
the equal treatment to which they were entitled under 
the law. The Civil Rights Movement of the 1950s and 
early 1960s, driven by charismatic leaders like the 
Reverend Dr. Martin Luther King, Jr., finally enabled 
black Americans to realize a modicum of genuine free­
dom. In 1954, the Civil Rights Movement reached a mile­
stone when the Supreme Court rejected the conflicted 
idea that public schools for black Americans could be 
both separate and equal at the same time. 12 
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During the mid-1960s, both political and civil rights leaders 
began to understand that a partial grant of freedom would 
not be sufficient to redress the discrimination that had 
been leveled against black Americans since this country 
was founded. Instead, these leaders held that equality of 
opportunity, in the form of initiatives aimed at assisting in 
the development of human ability, had to be the next 
stage if the battle for human dignity was ever to be won. 
This vision of equality of opportunity forms the underpin­
ning of affirmative action.13 

The introduction of affirmative action policy was first pub­
licly announced by President Lyndon Baines Johnson in an 
address at Howard University on 4 June 1965. In the 
speech, Jolmson explained the principles, the purpose, 
and the need for the remedial policies espoused by affir­
mative action. Johnson attempted to explain, by way of an 
extended analogy, the huge gulf that lay between merely 
granting freedom to blacks and ensuring equality of oppor­
tunity. 111e president aptly compared the plight of the 
black American with that of an injured runner. Johnson 
pointed out that while an injured runner, like raCially 
oppressed black America, may begin the race at the start­
ing line, the runner cannot be expected to keep pace with 
others in the race. Unless that injured runner is given 
proper treatment for his injury, he can never have a 
chance at winning the race. Johnson saw black America's 
success as affirmative action's equality of opportunity. 
According to Johnson, aftlrmative action aspired not to 
guarantee an outcome at the finish line, but to give every 
American an equal chance out of the starting block.14 

Even if the federal government dismantles 
the current set of affirmative action 

initiatives ... the unsolved issue Of racial 
inequality will eventually resuiface, in the 
form Of an entirely new set of initiatives, 

as political ideology and economic 
conditions continue to change. 

The decade of the 1960s in America is often thought of as 
a social breakthrough period. While the acceptance of the 
Civil Rights Movement and the principles of affitmative 
action were, in part, a testimony to the American people's 
belief in fairness and justice, this readiness to support affir­
mative action may well have been facilitated by the pros­
perous economic conditions. Following World War II, the 
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American economy expanded more rapidly than it had 
since the turn of the century. As a result, most white 
Americans participated in an economy with historically low 
levels of unemployment and increasing levels of median 
household incomes. These promising conditions may have, 
in turn, allowed the average American to think less about 
his or her own needs and more about the needs of the 
country as a whole. Affirmative action found a home ill 
the 1960s, therefore, because the economic conditions of 
the 1960s created that home. The average American could 
now allow himself to address pressing social problems that 
had been ignored for decades, because individual econom­
ic prosperity would not have to be sacrificed to support 
the common good. 15 

The Birth of the Small Business 
Administration's Sea) Program 
The early development of what eventually became the 
Small Business Administration's Sea) program closely paral­
lels the development of the general principles of affirma­
tive action policy. Interest by the Federal Government in 
the state of minority small business can be traced to 1941 
when Emmet Lancaster, Advisor on Negro Affairs to the 
Commerce Department, convened a conference of the 
National Business League.16 The conference endeavored to 
make federal officials aware of the problems of black busi­
nessmen and to help black businessmen learn of govern­
ment services available to all U.S. businesses.17 

Unfortunately, the conferences of the National Business 
League did little to encourage federal support for minority­
owned businesses. Such action was not taken until 1964 
when the Area Redevelopment Administration (ARA) in the 
Department of Commerce and the Small Business 
Administration (SBA) joined to develop and finance minor­
ity businesses in a number of targeted communities. The 
ARA funded the business development aspects of the ini­
tiative, while the SBA offered loans to new or existing 
businesses. 1H 

This joint action by the Commerce Department and the 
SBA was shortly overtaken by the authorization of an 
Economic Opportunity Loan Program under Title IV of the 
Equal Economic Opportunity Act of 1964, most widely 
remembered as the principle piece of legislation in 
President Johnson's War on Poverty. Title IV, devoted to 
employment and investment incentives, empowered the 
Office of Economic Opportunity (OEO) to disburse loans 
of up to $25,000 for fifteen years to eligible persons. 
Emphasis was placed on tl1e loan applicant's character, 
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integrity, and ability to operate a business successfully.19 

Although the Office of Economic Opportunity eventually 
delegated the power to approve and disburse loans under 
Title IV of the Economic Opportunity Act of 1964 to the 
SBA, the Office of Economic Opportunity retained flffi1 
control of the policy governing tl1e loan program and 
identified the purpose of the program narrowly. Loans 
would be made only to applicants, regardless of race or 
gender, who were in poverty or, if not tl1emselves poor, 
would agree to hire the hard-core unemployed or under­
employed. The loans were to represent the last possible 
financial opportunity for applicants. Applicants were not 
only required to have been turned down by at least two 
private banks but also had to be unqualified for other 
forms of SBA financial assistance.20 

The scope of the program was severely limited until the 
1966 and 1967 amendments to the Equal Economic 
Opportunity Act transferred direct statutory responsibility 
for the loan program to the Small Business Administration 
and expanded the range of potential beneficiaries of the 
Act. The amendments commanded the SBA to accomplish 
the statutory directives of the Equal Economic Opportunity 
Act by incorporating the provisions of Title IV into the 
Small Business Act. In so dOing, all other applicable pro­
grams within the Small Business Administration could then 
be used to strengthen the Economic Opportunity Loan 
Program!! 

The amendments also directed attention to labor surplus 
areas and to small business concerns owned by economi­
cally disadvantaged individuals. The intent of the program 
was shifted to give poor people, especially blacks and 
other ethnic minorities, the chance to succeed in areas of 
business to which they had historically been denied 
access. According to SBA historian Addison W. Parris, this 
change of purpose demonstrated the realization that 
"unless and until a much higher number of di~advantaged 
people have a stake of their own in America through busi­
ness ownership, they will remain second-class citizens." 22 

At the same time that the changes in the Equal Economic 
Opportunity Act were implemented, the SBA was also 
beginning to use an obscure provision in the Small 
Business Act to further assist the interests of minority entre­
preneurs. Section 8(a) of the Small Business Act allowed 
the SBA to acquire from federal agencies prime contracts 
to provide articles, equipment, supplies, or materials and 
to arrange for their completion by awarding the subcon­
tracts to small business concerns. Section 8(a) was derived 
from the Smaller Defense Plants Administration, where a 
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similar provision allowed the agency to rescue small 
defense contractors follOWing the end of the Korean War. 23 

The Defense Department, in response to the 1967 report 
of the Commission on Civil Disorders (the Kerner 
Corrunission), introduced the notion of using Section 8(a) 
of the Small Business Act to aid minority small businesses. 
At the time an obscure provision of the act, Section 8ea) 
soon became a promising way of placing federal contracts 
in the hands of minority business concerns. The idea 
excited such interest in the ranks of the SBA that, after 
receiving favorable rulings on the legality of such action 
from the Attorney General and the General Accounting 
Office, Section 8ea) soon became one of the SBA's princi­
ple programs.24 

According to Lyndon Johnson, affirmative 
action aspired not to guarantee an 

outcome at the finish line, but to give 
every American an equal chance out of 

the starting block. 

The purpose of 8ea) (both in 1967 and currently) is to 
provide managerial, technical, and marketing assistance to 
eligible businesses to help develop the proper business 
skills needed to compete in the economy. To aid in the 
accomplishment of this task, the SBA utilizes two tools. 
The first, Section 8(a) of the Small Business Act, allows 
the Small Business Administration to award both sole­
source and limited-competition federal government con­
tracts to 8(a)-certified firms in dle belief that these firms 
will deVelop sound business practices as· a result of receiv­
ing such contracts.25 

The second device used by ilie SBA is tlle Section 7(j) 
Management and Technical Assistance program. The 7ej) 
program is designed to help Sea) firms develop the proper 
business skills needed to compete in the marketplace. The 
SBA solicits the expeltise of both private and public organ­
izations to aid in the delivery of these services. The 7(j) 
program provides support for 8(a) flffi1s in accounting and 
fmance, marketing, and proposal or bid preparation. The 
7(j) program also provides fmancial support to help edu­
cate 8ea) entrepreneurs.26 Currently, tlle 8ea) program has 
approximately fifty-four hundred participating firms. To 
receive 8(a) certification, a business must survive a rigor­
ous application process during which the SBA must be 
convinced that the applicant business is at least 51 percent 
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unconditionally owned, controlled, and operated by an 
individual or individuals who are socially and economically 
disadvantaged.27 The product the firm produces or the ser­
vice that the firm provides is not a factor in eligibility for 
certification as long as the SBA determines that the firm 
has the requisite contract, fmancial, and management assis­
tance to support its competitive viability within a reason­
able period of time.28 Once admitted to the program, firms 
are allowed to participate for a nine-year fixed term.29 

According to a report issued by the 
General Accounting Office in May 1988, 
from the program's inception in 1968 

until September 1980, about 31 percent of 
all 8(a) contracts had gone to only fifty 

firms. 

Section 8(a)(5) of the Small Business Act specifies the type 
of individual who is considered by the SBA to be socially 
disadvantaged. The law states that "SOcially disadvantaged 
individuals are those who have been subjected to racial or 
ethnic prejudice or cultural bias because of their identity as 
a member of a group without regard to their individual 
qualities."30 The statute categorically identifies Black 
Americans, Hispanic Americans, Native Americans, Indian 
Tribes, Asian Pacific Americans, and Native Hawaiian 
Organizations as socially disadvantaged. Other Americans, 
who may have suffered from social disadvantage because 
of racial or ethnic prejudice or cultural bias and who chose 
to apply for 8(a) certification, must have social disadvan­
tage established by the SBA on an individual basis. 

Section 8(a)(6) of the Small Business Act specifies the type 
of individual who is considered by the SBA to be eco­
nomically disadvantaged. The law states that "economical­
ly disadvantaged individuals are those SOcially disadvan­
taged individuals whose ability to compete in the free 
enterprise system has been impaired due to diminished 
capital and credit opportunities as compared to others in 
the same business area who are not socially disadvan­
taged. "~1 The statute maintains that, in general, the assets 
and net worth of a SOcially disadvantaged individual is an 
adequate measure of the degree of diminished credit and 
capital opportunities.32 

There are presently four means by which firms can exit 
the 8(a) program. First, firms can be forced to exit the pro­
gram at the conclusion of their nine-year participation. 
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Second, a firm can request removal from the program by 
voluntaty withdrawal. Third, a finn can complete the pro­
gram by proving its ability to compete in the market 
before the conclusion of the nine-year fixed program par­
ticipation term. Finally, a fim1 can be terminated from the 
program prior to the conclusion of the fixed program par­
ticipation term by overcoming economic disadvantage as 
defined by the Small Business Act.3> 

At first, three Executive Orders functioned as the basis of 
the SBA's new 8(a) program. In the first Executive Order 
(EO 11458), issued in March 1969, President Nixon created 
the machinety for developing and coordinating a national 
program for minority business enterprise and established 
an Advisoty Council for Minority Entelprises. In a signifi­
cant but not widely recognized provision of the Executive 
Order, the president noted the importance of the business 
development aspect of tl1e SBA's objectives. The order stat­
ed that the purpose of 8(a) was to contribute to the "estab­
lishment, preservation and strengthening of minority busi­
ness enterprises." 3, This purpose was comparable to the 
ideal of equality of opportunity found in other affmnative 
action initiatives. 

A second Executive Order (EO 11518), dated March 1970, 
widened the authority of the SBA by requiring the agency 
to represent the interests of the minority small business 
community with eleven otl1er federal agencies.~s Finally, a 
third Executive Order (EO 11625), issued in October 1971, 
defmed the term "minority business enterprise" as a firm 
owned or controlled by one or more socially or economi­
cally disadvantaged or deprived persons. The order stated 
that disadvantage could refer to a handicap due to cultural 
or racial background, or chronic economic circumstances.06 

The Evolution of Sea) 
During the late 1970s and throughout the decade of the 
1980s, the stated purposes of affirmative action policy did 
not waver. The overall economic growth of the American 
economy in that period clearly helped facilitate this sus­
tained support. Equality of opportunity, as defined in the 
Johnson era, continued to be the ideal toward which polit­
ical and civil rights leaders struggled. 

While the stated purpose of affirmative action policy 
remained steadfast, the SBA's 8(a) program, like many 
other affirmative action programs of its kind, strayed from 
its original equality-of-opportunity mission. By the late 
1970s, the fact that the business development goals of the 
8(a) program were not being properly fulfilled under 
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President Nixon's Exemtive Orders was increasingly appar­
ent. Members of both the House and Senate Committees 
on Small Business were displeased that the volume of con­
tr'.act activity was being used a..<; a valid measure of the 8(a) 
progr.tm's achievement, instead of the pote.'11tial long-range 
viability of stable firms owned by economically disadvan­
taged peopleY 

In 1978, in the hope of reversing this trend, the leadership 
of both the House and Senate Committees on Small 
Business decided to grant a statutory basis to the H(a) pro­
gr.lm. By legislatively establishing the policy goal of help­
ing busines."IC;~s owned by SOcially and economically disad­
vantaged person.'i, Congress hoped to strengthen the legit­
imacy of the Small Busines.'i Administration progmm. 
Public Law 95-507, signed into law in October 1978, was 
intended to increase and improve the level of manage­
ment and technical assistance furnished by the SBA to 
8{a) firms. To accomplish this goal, management and 
technical a&'ii~tance services under Section 7(j) of the 
Small Business Act had to be designed to meet the specif­
ic need'i of each 8(a) participant.:IIl 

By 1980, the SBA was still having trouble helping fmns 
develop to a point where they could leave the 8(a) pro­
gram and compete successfully in the free market. Instead, 
the 8(a) program was primarily helping large, politically 
influential firms meet increased contracting gO".lL<;. 
According to a report issued by the General Accounting 
Oftke in May 1988, from the program's inception in 1968 
until September 1980, about 31 perL'ent of al18(a) cont1"'<I(ts 
had gone to only fifty flrm.~.¥1 A'5 a result, Congress 
attempted to refocus the 8(a) program toward the achieve­
ment of its busines..,-development mission,4<) 

Public Law 96-4Hl, which President Carter signed in 
October 1980, required the SBA and each H(a) firm to fix 
in advance an exa<..t date when the firm would be expe<.t­
t.'<i to overcome its economic disadvantage and "graduate" 
from the 8(a) program. The anticipated graduation date 
would then be included in the fum's business plan, along 
with specific bUSiness targt.'t..'), objectives, and goaL,> aimed 
at COrre\.ting the economic impairment of the firm. By 
undem::oring the inevitability of gr.aduatiun, this change in 
the law was designed to shift emphasis in the 8(a) pro­
gr.un away from obtaining sule-soufc'e contracts. In recog­
nizing the limited gains the contralts would confer upon 
fl.nn.. .. at the time of grAduation, many in Congress believed 
Public Law 96-481 would impres.'i upon 8(a) participants 
the importan<.-e of true oo .. ines..<; devdopment.·1 

In Aprill9S1, the Gener"il.l Ac('OOnting Offk'e issued a 
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report, entided "The SEA H(a) Procurement Prograrn-A 
Promi~ Unfulfjlled,~ which concluded that the 8(a) pro­
gram wa..<; still not aiding fmns in business development 
t'Ven though the program had already undergone two leg­
islative revie.'Ws. Immediately after the issuance of the 
General Accounting Office report, President Reagan con­
sidered abolishing the 8(a) program altogether.'" Instead, 
Reagan temporarily froze admi&<;ion into the program and 
proposed that audits of t1rm.~ in the program be increased. 
A", a result, twenty-one flnns were found ineligible for par­
ticipation in the 8(a) program and were eventually ousted 
at the conclusion of the auditing period. Perhaps the best 
explanation of Reagan's decision not to proceed with his 
initial plans to dismantle H(a) is that continuing public sup­
port for affinnative action polky prevented him from act­
ing on this intent." 

The evolution of the 8(a) program has 
distorted the notion of equality of 

opportunity that has been the cornerstone 
of good affirmative action policy. 

As mentioned earlier, this lack of forceful opposition to 
aft1rmative action may have been associated with a lack of 
economic hardship felt by a majority of Americans at the 
time. Notwithstanding the recessionary economy of the 
early 1980s, most of the Reagan era was characterized by 
high levels of real income and low levels of unemploy­
ment.·' 

Indeed, the most notable attempt by Congress to refonn 
the 8(a) program in the 1980s carne not in response to 
opposition to affrrmative action but in reaction to, in the 
vernacular of the times, "fraud, waste, and abuse," In tlle 
first few months of 1987, executives of the Wedtech 
Corporation, a New York-based defen.,>e contractor, admit­
ted to bribing government officials to help the company 
win sole-source contracts through the SBA, In light of the 
fact that individual owners of Wedtech were each worth 
ten.., of millions of dollars, the SBA was understandably 
faced with a difficult task in explaining how the Agency 
had reached the dedsion that Wedtech deserved 8(a) assis­
tance in the first place." 

In the wake of the Wedtech st'Undal, the House and Senate 
Small Busines.'i Committees decided to attempt a third 
revit'W of the mi"ldire(,te,'<i legi'ilation governing 8(a), The 
modifications that were made to the existing legislation are 
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commonly referred to as the Business Opportunity 
Development Reform Act of 1988. T11e title of the legisla­
tion succinctly describes its overriding purpose: to enhance 
the Sea) program by strengthening business development 
provisions that, to date, had been ignored by both the SBA 
and the participating 8(a) firms.,r, The improved legislation 
was designed to accomplish its business development 
objectives by introducing competition to tl1e 8ea) program 
and by setting goals concerning the amount of non-Sea) 
business activity firms should attain in any given year dur­
ing program participation.'7 

In the past several years, at least three independent 
sources have attested to tl1e failure of the Business 
Opportunity Development Reform Act of 1985. Testimony 
before the House Committee on Small Business from the 
General Accounting Office in March 1992; the July 1992 
findings of a commission established by the Business 

. OPPOltunity Development Reform Act of 1988; and testi­
mony before the Senate Committee on Small Business 
from the inspector general for the SBA in July 1994 all 
cited the same chronic problems: the 8ea) program 
appeared to benefit only a small number of companies, 
and too few companies received the majority of 8(a) con­
tracts. In addition, tl1e three sources also found that partici­
pants were being allowed to stay in the program even 
after surpassing the standard which classified the firm as 
economically disadvantaged.1s A reform proposal to 
revamp the Sea) program a fourth time has been forward­
ed to Congress by the SBA, but no action has been taken 
on its passage by either the House 01' the Senate 
Committees on Small Business.'9 

The Growing Disservice to the Cause 
of Affirmative Action 
The evolution of d1e Sea) program has distolted tl1e notion 
of equality of opportunity that has been the cornerstone of 
good affirmative action policy. 'Ihe 8(a) program's distor­
tion of the concept of equality of opportunity has trans­
formed Sea) into a minority small business program that 
has allowed race to become an assurance of access. 
Whereas correctly applied affirmative action envisions rdce 
as only one of many factors in a complex decision-making 
process, the 8(a) program has come to conceive race as 
the only factor. so Instead of providing businesses with a 
calculated break, the program has become a guarantee of 
SOlts. Implementation of Sea) legislation has pern1itted the 
8(a) program to become an entitlement for minority firms, 
rather than simply an opportunity .. 
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The 8(a) program guarantees entitlement to minority firms 
in two ways. First, tl1e Sea) program guarantees certifica­
tion to nearly all interested minority small businesses, even 
tl10se not found to have an economic disadvantage. This is 
not the purpose of affirmative action policy and was never 
the intent of the enabling legislation that governs Sea). The 
legislators who drafted tl1e Sea) statutes championed equal­
ity of 0ppOltunity by stipulating that, to qualify for certifi­
cation, firms had to be both socially and economically dis­
advantaged. Firms that met these two criteria were most in 
need of the business development opportunities that had 
historically been denied to minority concerns. However, 
tl1e program's administrators would seem to have all but 
ignored the spirit of the law. 

Such a departure from the expressed 
intention of the program creates a 

dangerous gap between what Congress 
expected and what the executive branch is 

delivering. 

Also, because 8(a) has consistently devoted a majority of 
its resources to finding and obtaining sole-source contracts 
for Sea) firms, the program has inaccurately recognized 
contracting as the purpose for 8(a)'s existence. By doing 
this, the Sea) program has unintentionally guaranteed that 
every participating Sea) firm is entitled to access to sole­
source contracts. Yet, the law that governs Sea) clearly enti­
tles participants to nothing more than business develop­
ment opportunities that have historically been denied to 
minority concerns. Such a departure from the expressed 
intention of the program creates a dangerous gap between 
what Congress expected and what the executive branch is 
delivering; as political and economic forces change, this 
gap can become the source of great tension between the 
two branches of government. 

Affirmative action was designed to give black Amerk'ans an 
equal chance out of tl1e starting block in the race that is life. 
AffIrmative action was never meant as a guarantee to a cer­
tain outcome at the fmish line of that race. By distorting 
equality of opportunity, affirmative action programs, like the 
Small Business Administration'S Sea) program, have trans­
formed affitmative action into a concept that makes botl1 
minorities and non-minorities feel like victims. Members of 
non-minOlity groups are likely to perceive that less qualified 
minority applicant') are d1e cause of lost jobs. At the same 
time, members of minority groups are likely to be upset 
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when denied preferences, opportunities, and entitlement<;,51 

The Current Challenge to Affirmative 
Action Policy 
The current reexamination of affirmative action policy by 
the three branches of the federal government and by tl1e 
state of California is characterized by many as an assault 
on the ideal of racial equality, That an examination of 8ea) 
should form the vehicle for the Supreme Court to revisit 
affirmative action policies generally is perhaps unsurprising 
in light of a similar review mat took place in me Court six 
years ago. 

In 1989, the Supreme Court handed down its opinion in 
City of Richmond v. Croson, a case involving a plan by the 
city of Richmond, Virginia, to set aside 10 percent of gov­
ernment contracts for minority fIrms, consistent with me 
goals of federal affIrmative action plans. The Court, while 
not sounding the death knell to afflrmative action pro­
grams generally, declared mat the Richmond plan was not 
constitutionaL Additionally, the Court decided mat federal 
law and policies tllat engaged in line-drawing on me basis 
of race would henceforth be subjected to me "saict scruti­
ny" test of Constitutional interpretation.5~ 

If Croson represents ilie fIrst step by me government in 
making afflnnative action plans more resttictive-or 
indeed, of undennining ilie foundation of the plans alto­
gether-many would say iliat me case and ilie Court did 
not go far enough; The 1990s have been wimess to a 
slowing ~f economic growth and a consequential drop in 
real income iliat has Americans iliroughout me country 
fearing for meir individual fInancial security. In times of 
such economic difficulty, many people find memselves 
unable to atttibute economic insecurities and pessimism 
about the future to ilie economic and political changes 
within the broader society. Instead, in such times, people 
tend to scapegoat minority individuals for societal prob­
lems and racial discrimination flourishesY 

Opponents of affilmative action policy are currently argu­
ing mat ilie time has come to act on me principle tllat the 
United States Constitution is colorblind, because favoring 
one person on the basis of race is as destructive as punish­
ing another on me same grounds.s4 According to mis 
notion, no matter what me case has been historically, qual­
ified minorities no longer have to worry about being 
excluded solely because of the color of tlleir skin. 55 
Opponents deem me concept of equality of opportunity a 
sham and see me principles of affirmative action as only a 
thinly veiled sanction for reverSe discrimination.16 Changes 
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in me economy have ushered in what is thought by many 
to be ilie beginning of an era of conselvative politics. In 
me election of 1994, nearly 62 percent of white males 
voted Republican. Senate Majority Leader Robelt Dole· has 
implied mat Congress should consider iliese results a man­
date for the critical examination of affinnative action. 57 

Opponents of affirmative action policy 
are currently arguing that the time has 

come to act on the principle that the 
United States Constitution is colorblind, 

because faVOring one person on the basis 
of race is as destructive aspunishing 

another on the same grounds. 

Jan Meyers, a Republican Congresswoman from Senator 
Dole's home state of Kansas, is one of many Republicans 
in Congress who strongly support Senator Dole's reexami­
nation of affirmative action in general and the 8ea) pro­
gram specifically. Aliliough such reform-minded thinking 
has long been debated on Capital Hill, Congresswomen 
Meyers' position is all the more influential iliese days given 
her new status as chairwoman of ilie House Small 
Business Committee. Indeed, upon accepting her position 
as chairwoman, Congresswoman Meyers singled out the 
SBA in particular as one federal agency under the jurisdic­
tion of her committee which should expect funding cuts 
should tlle budgetary goals expressed in the House 
Republican's "Contract wim America" be enacted. 
Congresswoman Meyers has also indicated a willingness to 
see ilie 8ea) program eliminated entirely. 58 

Almough no such action has been taken as of tl1e wliting 
of this article, a recent hearing before Congresswoman 
Meyers' committee suggests iliat ilie 8ea) program is in 
jeopardy. Throughout ilie hearing, ilie Republican majority 
on the committee expressed unfavorable opinions toward 
ilie current functioning of the 8ea) program. Perhaps the 
most scailiing remarks came from Congressman Roscoe 
Bartlett (R-Maryland), who informed me committee that 
Reverend Dr. Martin Luther King, Jr. would be distressed at 
the implementation of the 8ea) program. Congressman 
Bartlett went on to say that Dr. King himself had always 
hoped mat someday people would be judged by ilie con­
tent of their character and not ilie color of meir skin. 
Congressmen Bartlett, like many Republican members of 
the committee, concluded mat special preferences for 
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some cannot be justified when they work against open 
0ppOltunity for alL"9 

Conclusion 
After maintaining sufficient levels of public support for 
nearly thirty years, affirmative action may soon face elm­
matic restructuring, if not outright repeal, due in large part 
to the cuo'cnt, unprecedented levels of opposition from 
both voters and policy makers. This shift in public opinion 
regarding affirmative action has occurred duting an era of 
declining economic well-being for the majority of 
Americans, conditions which have arguably helped to 
shape our thoughts about the role of government in recti­
fying past discrimination. Although affirmative action poli­
cy has survived several periods of economic hardship in 
the United States, the current climate is somewhat different 
given the historically low number of affirmative action's 
defenders now found in powerful institutions like Congress 
and the Supreme Court. 

There is little indication that the goal of affirmative action 
program5-the creation of a racially just society-has been 
achieved. Nevertheless, the divisive political debate about 
afflrmative action now taking place seems to mask dlis 

fundamental intent. Affirmative action policy was originally 
designed to remedy racial discrimination and, to date, few 
could make a convincing case that racism in this country 
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