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Abstract: A preponderance of evidence conclusively demonstrates the severe health risk posed by second-
hand smoke, or environmental tobacco smoke (ETS). While this evidence has led to the passage of indoor
smoking bans in office buildings and many other indoor public places, in many states, workers in the
hospitality industry still face toxic second-hand smoke every time they go to work. This article argues that
policymakers must develop comprehensive smoke-free legislation for all indoor public spaces, including all
indoor workplaces. Contrary to the arguments put forth by restaurant and tobacco industry interest groups,
indoor smoking bans significantly diminish public health risks, provide equitable protection for all workers,
increase healthcare and productivity savings, and have minimal, if any, negative economic impact on
businesses and overall tax revenues. Washington, D.C. § experience illustrates how policymakers can pass
this vital public health legislation despite procedural roadblocks and interest group politics.

Second-hand smoke is toxic. With every breath
of second-hand smoke, we inhale poisons and
carcinogens that permeate and potentially devastate
out cells, tissues and organs. These substances increase
our chances of developing asthma, heart disease, and
various kinds of cancer. Increased exposure equals
increased risks.

For millions of Americans, exposure to second-
hand smoke (also called envitonmental tobacco smoke,
ot “ETS”) is not purely a personal choice ot something
easily avoided. As scientific evidence showing the
dangers of second-hand smoke mounted in the late
1980s and early 1990s, policymakers mandated that
owners of office and retail buildings either provide
separate enclosed smoking areas or ban smoking
indoors altogether. However, many bar and restaurant
workers still lack protection from ETS in the
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workplace. These “hospitality industry” employees are
disproportionately exposed to ETS on the job,
substantially increasing their health risks with every shift
they work. By failing to pass comprehensive smoke-
free legislation, policymakers effectively tell these
workers that, unlike society’s higher earners, they must
choose between their occupation and their health,
Policymakers should act now to provide bar and
restaurant workers with the same occupational
protection from ETS that teachers, scientists, doctors
and lawyets enjoy.

This article atgues that policymakers must develop
comprehensive smoke-free legislation for all indoor
public spaces, including all indoor wotkplaces. Contrary
to the arguments put forth by the restaurant and
tobacco industties, indootr smoking bans significantly
diminish public health risks, provide equitable
ptotection for all workers, increase healthcare and
productivity savings, and have minimal, if any, negative
economic impact on businesses and overall tax revenues.
First, the article summatizes the scientific evidence
conclusively proving that ETS is a severe health risk,
especially for those in the hospitality industry, which
merits government intervention. Next, the article
demonstrates how a national ban would result in
significant healthcare and productivity savings. To
llusttate the benefits of smoking bans, the article also
examines localities that have adopted smoke-free
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legislation. Finally, the article explores how special
interests have continuously tried to block these policies,
using Washington, D.C. as a case study.

BACKGROUND: SMOKE-FREE L EGISLATION

RisES IN POPULARITY

Over the past decade, smoke-free policies as well
as their public health and economic impacts have been
the subject of ardent debate. Before California adopted
the first statewide smoke-free policy,! smoking bans
were generally limited to cities and counties and often
exempted stand-alone bars. Opponents largely
thwarted more expansive bans by claiming that such
policies would cause as much as a 30 percent drop in
the hospitality industry’s profits (Glantz and Smith
1997). As experts reviewed the economic data,
howevet, they found that smoke-free policies had not
significantly damaged restaurant industry revenues. One
comparative study found that smoke-free laws actually
increased profits (Alamar and Glantz 2004). Reassured
that smoking bans did not cripple the economy,
governments inside and outside the United States (U.S)
have been reexamining their laws governing woskplace
LTS exposure. Wendy Koch reported in USA Today
on December 28, 2005 that by the end of 2005, over
2000 state and local governments in the US. had
restricted smoking in public spaces. ICoch added that
this coverage translates to ETS protection for 39
petcent of all Americans. Of these laws, 118 are
comprehensive workplace smoking bans.

This policy ttend has not been limited to the U.S.
Radio Telefis Eireann reported on December 10, 2004
that over the past year, Ireland, Norway and New
Zealand became the first nations to adopt a universal
policy banning indoor smoking in public spaces. In
January 2005, Ttaly also implemented nationwide
smoke-free legislation (Gallus et al. 2005). On January
1, 2006, Mark Roman of the Assocated Press reported
that Spain’s nationwide smoke-free wotkplace policy
took effect that day. The New York Times’ Alan Cowell
reported on February 15, 2006 that the British
Patliament passed legislation banning smoking in public
places. Along with Northern Ireland and Scotland,
England’s smoke-free law will take effect in early 2007.
According to Cowell, the Welsh legislature is also
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considering smoke-free legislation. In addition, Rexzers
reported on April 1, 2006 that Bermuda implemented
its indoor smoking ban that day; after a six-month
grace period, authorities will enforce the law with fines
and prosecution.

The smoke-free legislation trend continues to grow
as policymakers around the wotld recognize that they
can protect the public from involuntary workplace
exposure to ETS without triggeting the dire economic
losses predicted by ban opponents. The preponderance
of evidence supporting comprehensive smoking bans,
including arguments on grounds of public health, equity,
healthcare cost savings and economic livelihood, has
fueled the increasing rates of adoption in localities
around the globe.

Tue PusLic HEALTH ARGUMENT: NO
SAFE LEVEL OF SECOND-HAND SMOKE

EXPOSURE

Inhaled cigarette smoke contains more than
4,000 substances, over 200 of which ate classified
as poisons and over 50 of which are known
carcinogens (ACS 2005). In 1986, a landmark U.S.
Surgeon General’s report first warned that the
dangers of smoking are not limited to the user
(HHS 1986). Everyone breathing the immediate
smoky air absorbs the emitted toxins. Similar in
chemical composition to the smoke inhaled
directly through the cigarette, ET'S is compfised
of both “mainstream” smoke exhaled by the
smoker during puffing and “sidestream” smoke
released by the smoldering tobacco (HHS 2005a;
TARC 2002). In 1993, the EPA classified ETS as
a Class A carcinogen, indicating sufficient
evidence to infer a causal relationship between
ETS and cancer (EPA 1994; EPA 1992). ETS
shares this designation with only fifteen other
substances, including radon and asbestos. Of this
group, only ETS has actually been documented
as causing cancer at “typical” exposure levels
(IARC 2002; EPA 1994).* Although, the
government regulates some hazardous substances
to minimize health risks, this coutse of action
would be inappropriate for ETS since experts
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believe that there is #o safe level of exposure (ACS
2004; EPA 1994).

Researchers have conclusively linked cancer
development with ETS exposure. The body’s
enzymes activate certain chemicals in ET'S that can
become carcinogenic when absorbed by a cell’s
DNA. Experts estimate that 3,000 Americans die
from cancer caused by ETS each yeatr. Linked
primarily with lung cancer, ETS has also been
associated with nasal sinus cancer and might also
be related to cancers of the breast, cervix and
bladder (NCI 2005). The EPA analyzed 14 studies
of ETS exposure-tesponse trends, ten of which
found statistically significant links between
increased levels of ETS exposure and cancer
development. The EPA reports that “the
probability of this [result] happening by chance is
less than Jone] in a billiow” (EPA 2005) (emphasis in
original). '

ETS has also been associated with other serious
health problems, such as an elevated risk of heart
disease and the development of asthma and other
respiratory problems (ACS 2004). The World
Health Otganization estimates that between 35,000
and 62,000 U.S. deaths are annually attributable to
second-hand smoke, which is 15 times mote deaths
than those caused by ETS-related lung cancer. As
the Wotld Health Otganization explains, chemicals
poison the cardiovascular muscle and vessels and
cause blood to become “stickier” (Smoke At Work
n.d.). One study followed more than 4,700 men
from 24 British cities over two decades, measuring
their blood cotinine (metabolized nicotine) levels
and the incidence of heart disease and strokes.
Researchers found that high levels of cotinine were
associated with a 50-60 percent increased risk of
cotonary heart disease. The researchers concluded
that previous studies underestimated the health risks
of ETS by failing to consider workplace exposure
(Whincup et al. 2004). Finally, the BBC reported
on December 20, 2005 that a new Cambridge
University study linked second-hand smoke with
age-related macular degeneration, often resulting
in blindness. The evidence cleatly demonstrates
that, each and every time people ate exposed to
this toxic substance, ETS increases the risks of
developing life-threatening medical conditions.

THE EQuITY ARGUMENT: HOSPITALITY
WORKERS DISPROPORTIONATELY SUFFER

FROM ET'S EXPOSURE

As the health dangers of ETS exposure have
emerged over the last two decades, local, state and
national governments have passed legislation that
restricts smoking in certain settings. Many of these
policies have allowed employers to decide whether to
ban smoking on the premises altogether or to only
allow smoking in designated areas. In practice, this
policy has offered unequal protection to employees.
While over 80 percent of legal, medical, research, and
teaching professionals ate protected from ETS toxins
at work, smoke-free policies cover just 52 percent of
blue-collar workers (Shopland et al. 2004). Food
preparation and service employees, who earn much
less than most office workers,” enjoy the least
protection. Only 43 percent of people in this sector
wotk in smoke-free environments (Shopland et al,
2004). '

Research confirms that restaurant servers inhale
mote second-hand smoke at wotk than they would in
an office setting or even in a smoker’s home.
Researchers estimate that ETS levels in restaurants are
1.6 to 2.0 times higher than levels in offices and 1.5
times higher than in homes with at least one tobacco
uset (HHS 20052). In bats, these figutes soar. Bars have
ETS levels that ate 3.9 to 6.1 times higher than in offices
and 4.4 to 4.5 times higher than in smokers’ residences
(HHS 20052). One 2004 study measured the two types
of cancer-causing particles present in the air along busy
highways polluted by diesel and exhaust emissions and
compared these particle levels to those measured in
smoky bars and casinos (Repace 2004). In eight
Delaware bars, the average level of “respirable
particles,” or airborne soot tiny enough to penetrate
the lungs, was 231 micrograms per cubic meter of ait.
USA Today reported on September 20, 2004 that this
level is 15 times the EPA’s outdoor air cap and 49
times higher than average rush-hour levels on U.S.
Interstate 95, one of the nation’s busiest highways,

Since the tisk of serious health problems rises with
higher levels of ETS exposure, experts believe that
bar and restaurant employees ate more vulnerable to
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ETS-related diseases and disorders than workers
outside the hospitality industry. An eatly study
strongly suggested that food service wotkers are
up to 50 percent more likely than the general
population to develop lung cancer (Siegel 1993).
Later studies confirm this finding. For example,
researchers at the University of Minnesota Health
Center conducted a study of non-smoking
employees of bars or restaurants with smoking
sections, They found that the participants had
considerably higher levels of toxins in their urine
on work days (Tulunay et al. 2005), On May 10,
2005, University of Minnesota Health Center

representatives Sara E. Buss and Jonell Russinko

issued a statement reporting that on work days, the
employees’ urine contained 25 times more nicotine
and 4.5 times more NNAL, a byproduct of the
carcinogen NNK found in tobacco smoke. NNAL
levels persisted even on days participants did not
work, indicating that the chemicals linger long after
direct exposure has ended (Buss and Russinko 2005).
While their findings cannot be generalized without
more research, these studies illustrate the gravity of
the problem: servers and bartenders in smoke-filled
environments work under unsafe conditions.
Fearing the loss of smokers’ patronage, the
hospitality industry has been particulatly hesitant to
ban smoking outright. Instead, most bars and
restaurants offer designated smoking areas: patrons
choose whether they wish to dine in smoking or
non-smoking sections. Unfortunately, this
designation only protects non-smoking patrons.
Servers, bartenders, busboys and hosts who wait
on smokers inhale a shift’s worth of second-hand
smoke. Only 28 percent of wait staff and 13 percent
of bartenders work in smoke-free settings
(Shopland et al. 2004; ACS et al. 2004).
Establishments often have no real boundary between
smoking and non-smoking sections, further
compounding the problem., Under these
circumstances, legal compliance proves to be only
nominal. Governments must intervene on behalf
of all citizens to address the failure of private
enterprise to voluntarily minimize a setious public
health risk. Universal bans provide the best
mechanism by which policymakers can correct the
disparate impact of traditional smoking restrictions,
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Tuae HEALTHCARE SAVINGS ARGU-

MENT: ETS Costs U.S. BiiLioNs

In addition to endangering public welfare, ETS-
related health conditions drain the nation’s economic
resources by contributing to the multi-billion dollar
price tag for health care associated with smoking-
related diseases. Researchers at the Center for Disease
Control (CDC) estimate that the cost of smoking-
related adult health care was $75.5 billion in 1998, In
addition to medical costs incurted, health conditions
associated with smoking cost employers millions in
lost productivity. The CDC computes that a smoket
annually costs her employer $3,383: $1,760 in lost
productivity and $1,623 in excess medical expenses.
After including an additional $81.9 billion in lost
productivity, the CDC tallies total smoking-related
costs in 1998 at $157 billion (CDC 2002). Thus, these
smoking-related productivity losses and medical
expenses take a harsh toll on the national economy.

A groundbreaking study by the Society of
Actuaries offets the first estimate of the medical and
cconomic losses attributable to ETS exposute (Behan
et al. 2005). Rather than simply extrapolating effects
based on smokers’ data, the researchers conducted an
extensive analysis of peer-reviewed studies that
measured actual effects of exposute to ETS. They
contend that “[wlhether ETS is the ptimary cause or
aggravates the disease...the cost increases and
economic effects estimated in this paper would not
be incurred but for exposure to ETS” (Behan et al.
2005, 3). Behan, Exiksen and Lin identify the economic
costs of ETS as direct medical costs, disability costs,
and opportunity costs of unpaid caregivers,*
Considering the percent of the US. population exposed
to ETS (22.96 percent), a condition’s rate of occurrence
per 100,000 exposed individuals and the medical costs
associated with treatment, the study calculates the direct
medical costs of TS at $4.98 billion. The researchers
estimate the total cost of lost economic productivity
to be $4.68 billion.? In addition to the $150 billion price
tagassociated with active smoking, this study estimates
that passive smoking annually costs the U.S. economy
neatly $10 billion (Behan et al. 2005).

Research also shows that wotker health improves
soon after wotkplace bans are enacted. One study
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examined the effects of California’s smoking ban
on the health of bartenders (Eisner et al. 1998).
The researchers observed statistically significant
improvements in both respiratory healch and
reported sensory irritations after just one month.
On October 18, 2005, Liz Szabo reported in USA
Today that an analysis of Ireland’s bar workers one
year after the implementation of national smoke-
free legislation found that cotinine levels in non-
smoking bar employees fell by 80 percent. Szabo
also notes that levels in neighboring Northern
Ireland, which will implement a universal ban in
2007, had fallen by only 20 percent. Another study
analyzed indoor air quality in seven Boston bars
and pubs before and after a universal smoking ban
was implemented. It measured two features of
ETS particles: respirable particles (RSPs) and
particulate polycyclic aromatic hydrocarbons
(PPAHs), carcinogenic compounds also associated
with heart disease and stroke. After the enactment
of the ban, indoot RSP levels fell by 90-95 percent
and PPAH levels fell by 80-90 percent (Repace n.d.).
The CDC likewise measured indoor air quality in
20 bars, restaurants, bowling alleys, and bingo halls
in western New York. It determined that RSP levels
decreased by 84 percent after the statewide smoke-
free law took effect (CDC 2004), Compelling
evidence shows that even if smoke-free laws are
not met with 100 petcent compliance, universal
workplace bans still substantially reduce worker
exposure to the harmful chemicals in ET'S.
Additional studies have credited smoke-free
policies with reducing the incidence of heart artacks.
For instance, in the six months after a gitywide
smoking ban was enforced in Helena, Montana,
the city experienced a 40 percenr drop in
hospitalizations for cardiac arrest (Sargent et al.
2004). The Pueblo City-County Health Department
released a statement on November 14, 2005,
announcing that cardiac arrest hospiralizations
decreased by 27 percent in Pueblo, Colorado during
the 18 months following the implementation of a
smoke-free ordinance. Because of the relative
isolation of these two cities, local hospitals capture
all emergency partients; this factor hoosts the studies’
reliability. However, these reports do have their
limitations. For example, no comparison group was

available (Surindran 2004), only hospitalizations
were counted (as opposed to cases in which
patients died before they reached the hospital) and
results cannot be generalized to the rest of the
country. The authors of these studies nonetheless
believe that these observations indicate a strong
association between smoke-free policies and
reduced incidence of cardiac arrest (Sargent et al,
2004).

Experts also believe that workplace bans
encourage smokers, both employees and clients,
to cither cut down on the number of cigarettes
consumed ot to quit smoking entirely, One study,

using data from the U.S,, Canada and Germany,

estimates a mean reduction of about 1.3 cigarertes
per smoker per day. This rare translates to a 29
petcent reduction in overall consumption
(Fichtenberg and Glantz 2002). Similarly, internal
research by the tobacco industry reveals that
smokers who work at job sites that restrict tobacco
use smoke one to one-and-a-quarter fewer
cigarettes a day. In other words, workplace
smoking restrictions cause nearly seven billion
fewer cigarettes to be smoked each year (Tobacco
Institute n.d.). A 1992 Phillip Morris internal memo
also suggests that workplace bans would decrease
overall consumption by 8.7 to 10.1 percent. The
memo concludes that the laws would also help
smokers to quit; it predicted that the cessation rate
would rise from 2.5 to 4.4 percent, a 74 percent
increase (Heironimus 1992).

The combined health benefits from reduced
ETS exposure and cigarette consumption would
save millions in health care costs. One Stanford
University study estimates that nationwide smoking
bans would save $280 million over a seven-year
period (Williams 2004). Total savings may be even
more dramatic. If economic losses due to ETS
cost the nation almost $10 billion annually (as
calculated by the Society of Actuaries), then
adopting a natonwide smoke-free policy would
likely result in billions of dollars saved each year
(Behan et al. 2005). These studies link workplace
smoking bans with decreased smoking rates,
demonstrate how such bans would decrease E'TS
exposure and indicate how the bans could yield
billions of dollars in health care savings.
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Tue EcoNnoMic ARGUMENT: Busi-
NESS REVENUES UNHARMED BY

SMOKE-FREE LEGISLATION

Despite the potential savings associated with
comptehensive smoking bans, opponents often claim
that bans will have a negative impact on business
revenues. For example, hospitality industry groups claim
that they will lose customers once bans are in force.
However, the most rigorous studies have found cither
10 economic impact ot an actual improvement in
industry business. An eatly study by Glantz and Smith
found that smoking bans had no economic impact on
restaurant revenues, The reseatchers matched California,
Utah and Colotado cities with smoke-free ordinances
to compatison cities without any smoking restrictions,
The cities were similar in population size, income,
smoking prevalence and geographic location. No
statistically significant differences were found in
restaurant ot bar revenues (Glantz and Smith 1994).¢

As momentum for smoke-free legislation builds,
more national, state and local governments have
enacted these policies, allowing for an analysis of the
impact of such bans in diverse jurisdictions. Recent
analyses of the smoke-free policies in New York,
Delaware, Florida, North Catolina, Massachusetts and
New Zealand report positive results, New York City
saw an 8.7 percent increase in business tax receipts in
restaurants and bars and an additional 2,800 (seasonally-
adjusted) bar and restaurant jobs since the
implementation of its ban (New York City
Department of Finance et al. 2004). An economic
impact study presented at the 2004 Ametican Public
Health Association’s Public Health and the
Environment Conference reported the number of
restaurant and bar licenses issued in Delaware increased
in the year following the implementation of its smoke-
free law (ANR 2005). In Florida, restaurant sales
increased seven percent one year after the passage of
its smoking ban, which exempts stand-alone bars (Dai
et al. 2004). Another study compared five Notth
Carolina counties with smoke-free laws to compatison
counties Jacking smoking restrictions (Goldstein and
Sobel 1998). Controlling for economic fluctuations,
population gtowth and inflation, it found that there
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were no economic differences in the restaurant
revenues as a fraction of retail sales. Similarly, Harvard
University researchers found that Massachusetts’
statewide law neither negatively affected revenue and
employment in bats and restautants not decreased the
excise tax totals from meals and alcoholic beverages
(Connolly et al. 2005). Lastly, on August 23, 2005,
Thomas Kim reported in The Press that an Action on
Smoking and Health study found that New Zealand’s
bar and café patronage remained stable one year after
the nation implemented a universal smoking ban.
Despite opponents’ grim predictions, the hospitality
industry continues to flourish in areas that adopt
smoke-free legislation.

Like bars and restaurants, other sectors of the
hospitality industry have been worried about the
economic effects of smoke-free legislation. Despite
these concetns, tourism, hotel receipts and gaming
revenues do not appeat to be suffering in smoke-free
areas. One study compared locations with smoke-free
otdinances to pre-implementation figures as well as
overall measures for the US, (Glantz and Chatlesworth
1999). No significant changes in the fraction of
revenues of retail sales or the rate of change in hotel
revenues were observed in this sample. Similarly, the
adoption of smoke-free laws by communities in
Massachusetts had no effect on bingo patlor profits
(Glantz and Wilson-Loots 2003). The authors
measured profits as a fraction of taxes on commodities
sold, which is similar to reporting restaurant revenue
as a fraction of retail sales. They found that although
bingo revenues declined, smoking bans could not be
the cause of the drop as profits declined steadily (but
for one brief eatly-nineties spike) from 1985 through
2001 (Glantz and Wilson-Loots 2003). Likewise, in a
study of the Delaware gaming industty before and
after the state adopted a comprehensive indoor
smoking ban, researchers found no change on total
gaming revenue or average revenue per machine
(Mandel et al. 2005). Not unlike bars and restaurants,
hotels and casinos appear economically unharmed by
smoke-free legislation.

Going beyond the studies that analyzed the ban’s
economic effects on specific localities, some tesearchers
have attempted to generalize effects by scrutinizing
findings from multiple studies. One team of researchers
conducted a thorough search for any and all studies



Uniformly Protecting U.S. Workers from the Health Risks of Second-Hand Smoke Exposure

assessing the economic effects of indoor smoke-free
ordinances. Using criteria established in a 1993 article
by Michael Siegal, the authors analyzed the
methodologies and findings for each study. High-
quality studies met each of the four Siegal critetia: use
of objective data, such as tax receipts or employment
statistics; inclusion of data points for several periods
before and all periods after the policy implementation;
use of statistical techniques that control for economic
trends and random fluctuations; and control for overall
economic trends (Scollo et al. 2003). After using this
critetia to review 97 studies on the economic effects
of smoke-free laws, these tesearchers determined that
“[a]ll of the best designed studies repoxt #o impact or a
positive impact of smoke-free restaurant and bar laws
on sales or employment” (Scollo et al. 2003, 13)
(emphasis added). An earlier Canadian study also urged
lawmakers to disregard negative economic predictions,
The tesearchers found no evidence of decreased
patronage or productivity and consequently
recommended that “policymakers should discount
industry claims that smoking regulations impose undue
economic hardship” (Cremieux and Ouellette 2001,
33). One recent study even suggests that smoke-free
laws may actually have a positive economic effect. These
researchers found that, controlling for other economic
variables, restaurants operating in regions with indoor
smoking bans were mote profitable. Thetefore, when
ownership changed hands, the restaurants in smoke-
free regions sold at a higher price than comparable
restaurants without smoking restrictions, with the
smoke-free businesses profiting from a median price
increase of 16 percent (Alamar and Glantz 2004). The
devastating economic losses predicted by opponents
of smoke-free laws have simply not materialized.

ARGUMENTS AGAINST THE BAN: THE
ToBAacco INDUSTRY PROTECTS 1TS

INTERESTS

The extensive evidence in support of smoke-free
legislation raises the question of why these bans have
yet to become universal in the US. One explanation
for this situation rests in the numerous efforts by the
tobacco industry. The industry funded scientific studies

showing that ETS is harmless, lobbied for ventilation
as an alternative to smoking bans, claimed that smoking
bans have a negative economic impact and allied with
the hospitality industry in order to bolster its arguments
against smoking restrictions and protect its economic
intetests,

ETS is harmless

Fot years, the tobacco industry funded scientific
studies, which argue that second-hand smoke has no
proven negative health effects. An analysis of internal
tobacco industty documents made public through a
1998 settlement between tobacco companies and the
state of Minnesota concluded that the tobacco industry
undertook an “expansive campaiga to produce
scientific research and influence public opinion on the
health consequences associated with ETS. .. to protect
[its] financial and political interests” (Muggli et al. 2001,
1420). Another team of researchers reviewed 106
articles published in medical journals from 1980 to
1995. Thirty-seven percent of these reviews found ETS
to be harmless, Of these atticles, the tobacco industry
funded 74 percent (Barnes and Bero 1998). Controlling
for other factors such as year of publication, peer
review status and article quality, Batnes and Bero found
that an author’s association with the tobacco industry
was the only statistically significant factor associated
with a “not harmful” finding, These analyses reveal
that research funded by the tobacco industry has drawn
biased and unreliable conclusions.

Ventilation as a compromise

With increased public visibility of ETS’ health
hazards in the 1980s and 1990s, tobacco companies
attempted to mitigate any effect smoking restrictions
might have on smokers’ habits and the industry’s
bottom line by developing a strategy to preempt
policies that would address the problem at its source.
Thus, the industry began vigorously marketing
ventilation as a “compromise” solution to ETS
exposure (Drope et al. 2004). At an internal corporate
meeting in 1994, Steve Parrish, Phillip Morris USA%
Senior Vice President for Legal and External Affairs,
explained:

“In teras of general strategy in dealing with ETS, we

zake every opporiunity o shift the focus from ETS to
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indoor aér quality in general...by bighlighting the

slippery slhope argument — showing potential allies in

basiness how they might be the next victims of EPA%

shoddy science [referring to ERAS report on ETS health

dangers]. In doing so, we hope to discredit the EPA

and prevent smoking ban legislation wherever it is

propased. In ifs stead, we want to enconrage the

accommodation of bhoth smokers and non-
smokers. ..and promote the adopiion of ventilation

standards.” - (Parrish 1994, 19)

As Mz Parrish described, tobacco companies
continued to lobby ASHRAE decision-makers
throughout the 1980s and 1990s. In 1981, the American
Society of Heating, Refrigeration and Air Conditioning
(ASHRAE), the body that develops and sets ventilation
standards in the United States, declared tobacco to be
“‘one of the most difficult contaminants to control at
the source™ and developed a stringent standard (62-
1981) that did not ““impair health™ (Bialous and Glantz
2002, 316). Standard 62-1981 would have
acknowledged that ETS was not just a minor odor
problem, but rather a real health risk. This admission,
coupled with more stringent ventilation standards,
would have negatively affected tobacco sales. Fearing
this outcome, the tobacco industry successfully
appealed Standard 62-1981, preventing its
implementation (Bialous and Glantz 2002).

The ASHRAE deliberation of a revised standatd
(62-1989) in 1989 further evidenced the tobacco
industry’s influénce on ventilation regulations. Duting
the debate of Standard 62-1989, ASHRAE excluded
the president of the Massachusetts Group Against
Smoking Pollution (GASP), Richard Daynard, out of
fear that he would “just gum up the works” and
prevent consensus (Bialous and Glantz 2002, 316). This
one-sided discussion resulted in regulation preferred
by the tobacco companies. In subsequent yeats, tobacco
representatives sat on ASHRAE committees and met
with the board of directors, eventually winning a
“continuous maintenance” designation for Standard
62-1989 that allowed them to exercise significant
control over its content (Bialous and Glantz 2002). A
Phillip Motris executive desctibed this designation as a
“major victory” and claimed that ASHRAE had
“heard and recognized” the tobacco companies’
position (Bialous and Glantz 2002, 321).

In 1999, despite the continued efforts of the
tobacco companies, ASHRARE published a more
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stringent indoor air quality standard. Approved
Standard 62-1999 holds that a building that allows
smoking cannot be consistent with ASHRAE standatrds
for quality (Bialous and Glantz 2002, 322). That same
year, Phillip Mortis responded by developing an alliance
with the hospitality industry to form the Hospitality
Coalition on Indoor Air Quality. Despite heavy
lobbying from the Coalition, however, ASHRAE has
tecently announced that ventilation does not provide
adequate protection against harmful ETS health risks.
In the summer of 2005, ASHRAE announced that
the “adverse health effects fot the occupants of the
smoking room cannot be controlled by ventilation™
(ASHRAE 2005).

Before ASHRAE announced that ventilation could
not mitigate the adverse health effects of ETS, its
experts claimed that high-quality ventilation systems
could significantly reduce indoor ETS levels (Repace
2000). To prove that ventilation still left workers at
risk, Repace modeled ventilation systems’ effects on
second-hand smoke. Under ideal mechanical
conditions, ETS subject to “dilution ventiladon,” the
most common system in the U.S,, results in a2 combined
risk for cancer and heart disease ranging from 15 to
25 per 1000 workers. This level exceeds the “acceptable
risk” level for federally regulated toxic substances by
15,000 to 25,000 times. Assuming that more rigorous
ventilation could reduce ETS levels by 90 percent (as
asserted by the ASHRAE panel of experts), the study
found that the combined tisk for workers was still 1.5
to 2.5 per 1000 people, or 1500 to 2500 times the
“acceptable risk” level. Even rigorously maintained
ventilation systems using the best (and therefore most
costly) technology do not eliminate the elevated health
risks faced by bar and restaurant employees (Repace
2000).

Negative economic impact of smoke-free

legisiation

Having lost the public health battle, the tobacco
industry has waged a new countet-campaign by hiring
consultants to find negative economic consequences
of smoke-free legislation. In the extensive meta-analysis
conducted by Scollo et al. discussed eatlier, the authors
found that of the 35 studies reporting negative
economic results, 94 percent were funded by the
tobacco industry ot organizations affiliated with
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tobacco companies (Scollo et al. 2003). They observed
that each of these studies failed to meet “more than one
of Siegel’s other three criteria for methodological quality”
(Scollo et al. 2003, 15). Moreovet, the meta-analysis
indicated that 80 percent relied only on subjective
measures such as anecdotal reports or polls of industry
owners ot patrons rather than on objective data collected
by an independent agency. These studies were also 20
times less likely to have been peer-reviewed than research
finding no economic effects, In fact, only one of these
“negative” studies was peer-reviewed; it also relied on
subjective measures and was funded by the tobacco
industry’

In addition to lacking sound methodology, the
tobacco industry-funded studies might purposefully
mistepresent economic data, For example, the American
Lung Association (ALA) describes a 2004 tobacco-
funded study conducted by Ridgewood Associates that
claimed 2,650 jobs and $71.5 million in worker earnings
wete lost as a direct result of New York’s statewide
smoke-free legislation (ALA 2004). When Alamar and
Glantz (2004) replicated the study with the same
economic data, they found that New York actually gained
1,500 jobs and $29 million in wotker earnings. Alamar
and Glantz also criticize a 1990 study sponsoted by
Phillip Morris (now Altria) that based its negative
economic findings on a survey of bar and restaurant
owners’ predicted impacts of an indoor smoking ban
(Alamar and Glantz 2004). These examples, together
with the Scollo et al. meta-analysis, indicate that the
tobacco industry might be manipulating studies in order
to persuade the hospitality industry and lawmakers that
smoke-free laws damage profits. The tobacco industry’s
internal documents reveal that as early as 1994, its
economic studies were mete scate tactics, Phillip Mortis
employee David Laudner stated,

“The economic argnments often used by the [tobaceo]

Endustyy to scare off smoking ban activity are no longer

working, if indeed they ever did. These arguments simph)

had o credibility with the public, which isn’t snrprising

when_you consider our dire predictions in the past tarely

came true.”’

- (Walls 1994, 28)

Alliance with the hospitality industry

The tobacco industty’s claims that ETS is harmless
and that ventilation provides an acceptable solution to

the problem of ETS exposure have been fully refuted.
Despite being unable to prove that smoke-free
legislation damages revenues and profits, the tobacco
industry continues to build relationships with the
hospitality industry to block smoking bans. Internal
Phillip Motris documents reveal its efforts to court
the hospitality industry as an ally to defeat smoking
restrictions. An undated Phillip Morris presentation
argued that the company needed “to build a s#rozgand
relevant telationship with the hospitality industey” (Phillip
Mottis USA n.d., 3) (emphasis in original), Omnce the
hospitality industry was convinced that smoking bans
wete economically damaging, tobacco companies
could collaborate with local interest groups to preempt
legislation, In at least one instance, the tobacco industty
formed its own “hospitality” front group. When the
California restaurant industry supported the proposed
universal smoking ban, Phillip Morris created its own
coalition outside the group to bolster opposition to
the measure (Walls 1994).

Many bar and restaurant owners base their
opposition to smoke-free laws on industry rumors.
Opponents claim smoke-free laws would have
unwanted consequences for both businesses and
neighborhoods. These assettions generally lack any
objective evidence and primatily consist of anecdotes,
gossip and speculation about various ways in which
these laws will unfavorably change the behavior of
smokers. For instance, one scenatio envisions incteased
noise and street pollution due to smokers congregating
outdoors. Other industry opponents fear that smoking
pattons would leave without paying for their meals.
Or, having paid for their dinner, patrons leaving to
smoke would decide not to step back inside for the
additional drink they might have otherwise consumed
had they remained in their seats. Finally, in areas that
botder cities or states without smoke-free ordinances,
some opponents speculate that smokers will flee the
jutisdiction to patronize neighboring bars that allow
indoor smoking. While the evidence indicates that this
latter situation is not damaging over the long run,
policymakers can mitigate any individual effects by
adopting a broad-based regional approach to smoke-
free policy. Although some of these concerns may be
valid in the short run, their potential long-term harm
has been overstated. In the short-term, a market
adjustment will likely occur. Some businesses might
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observe a temporary drop in sales, However, all credible
studies of the aggregate data show that smoking bans
do not hurt industry profits, Moreover,. these
hypothetical minot consequences hatdly override the
public health, equity and economic benefits provided
by smoke-free policies,

PovrrticaL FeASIBILITY: POLICYMAKERS
Act DESPITE SPECIAL INTERESTS’

EFFORTS

The public recognizes the danger of second-hand
smoke. A 2001 Gallup poll asked Ameticans to desctibe
the harmfulness of second-hand smoke to adults; 85
percent responded that ETS is “very” ot “somewhat”
harmful (Gallup 2001).* Support for banning ETS also
continues to grow. In 1987, only 17 petrcent of
respondents believed smoking should be banned in
restaurants (Gallup 1987), By 2005, 54 percent
supported restaurant smoking bans (Gallup 2005). A
2004 poll asked, “Would you favor or oppose a ban
on smoking in your state that would make it illegal to
smoke in all workplaces, restaurants and bats?” (Gallup
2004). Fifty-eight percent reported that they would
support a smoke-free law (Gallup 2004). Citizens
increasingly support smoke-free policies as poéitive
health and economic findings are obsetved actoss the
countty and around the wotld.

In Washington, D.C., researchers found
considerable local public support for smoke-free
legislation. According to a poll commissioned by the
ACS released in January 2005, 75 percent of likely D.C.
voters strongly agreed that all workers should be
protected from second-hand smoke, while 10 percent
“somewhat” agreed with the statement. Seventy-four
petcent favored smoke-free policies in all work
settings, including bars and restaurants (Lake Snell Perry
and Associates 2005). According to Angela Bradbury
of the local smoke-free legislation advocacy group
Smokefree DC, grassroots support for the ban seemed
to increase as the public interest group’s campaign
increased in visibility.? A solid majority of D.C, voters
backed a universal ban.

As outlined above, public support for smoke-free
legislation is growing stronger. Furthermore, evidence
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also shows that wotkplace smoking bans provide equal
protection from serious health risks to all workers, yield
healthcare and productivity savings, and exhibit no
adverse economic impact on industry revenues or
employment. With such an overwhelming rationale for
all governments to enact smoke-free policies, why
haven’t they done so? The involvement of special
interest groups, predominantly representing well-
funded business interests, offers one petsuasive
explanation,

Interest groups form or mobilize when the policy
arena is “distutbed.” As certain policy problems are
identified in the policymaking process, otganizations
and citizens petceive their interests to be at stake in the
proposed solutions (Lowery and Gray 2004). The
mobilized group enters the policy process among a
throng of other organizations, some of which have
competing interests. The group might ally with other
organizations, as the tobacco industry has done with
the hospitality sector, to strengthen its influence. The
group attempts to influence policy outcomes, usually
through lobbying or contributing to campaigns. Policy
outcomes may or may not reflect the group’s advocacy
efforts (Lowery and Gray 2004).

As demonstrated by the ETS debate, interest
groups might develop close working relationships with
the governmental agencies that regulate their industries.
Administrative agencies or legislative staff-members,
especially at the state level, frequently rely on these
groups to provide specialized, technical information
(Anderson 1997), Policymakers, constrained by a lack
of time and staff, similarly rely on the groups’ expetrtise
in complex matters (Anderson 1997). Private groups
thus often play a large role in state policy formation.
The revolving door between the public and private
spheres also increases the power of intetest groups
(Hamm 1995). Influential members of a2 committee
or agency sometimes leave the public sector to join
special interest organizations. Likewise, intetest group
members occasionally join the vety agencies

responsible for regulating their former industries

(Hamm 1995). The tobacco companies successfully
delayed ASHRAE’s health-based indoor air quality
standard through these roles and relationships with the
regulatory body. In this way, the industry not only
provided ASHRAE .with information, but also
participated ditectly in policy formulation. In every
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state and municipality considering smoke-free
legislation, the tobacco companies entet the debate
seeking to maintain the status quo and thwart policy
change. ,

The ETS debate also illustrates how the
information that interest groups provide to
policymakers is not always reliable. At least one
researcher has argued that the public interest suffets
when government relies on interest-group-funded
“scientific” studies or gives too much weight to a
group’s challenges to disinterested scientific research
(Wagner 2005). Through procedutes designed to give
stakeholders greater voices," intetest groups have
increasingly been able to present “objective” studies
that support their positions. The scientific community
requires transparent reporting and peer—réview
processes in order to maintain rigorous standards of

objectivity and quality in scientific research. Wagner

explaing that interested groups can “conduct ends-
oriented research, replete with undisclosed
methodological and design decisions selected precisely
because they produce a desired, predetermined result”
(Wagner 2005, 99). As researchers have shown, the
tobacco industry has funded such “ends-otiented”
studies for decades. The industry then offers these
findings as legitimate evidence in the public smoking
debate. ‘

As interests groups expand their ability to formally
challenge established studies, they are equipped to
oppose policy judgments while portraying their
arguments as objections to the undetlying science.
Wagner wtites that interest group grievances “that
purport to challenge the validity of agency science
similatly take issue, at least in part, with the agency’s
value judgments or policy extrapolations adopted
within the context of a latge risk assessment” (Wagner
2005, 103). Indeed, when the EPA announced in 1994
that it had classified ETS as a Class A carcinogen, the
tobacco industty immediately challenged the decision
on just these grounds. The industry objected to both
the agency’s decision to use a 90 percent confidence
level for statistical significance and its reliance on home
(rather than workplace) based studies to support its
conclusions (EPA 2005). The tobacco industry waged
a media campaign dismissing the EPA report as “junk
science” despite the overwhelming evidence that ETS
posed severe health risks to all citizens (Sarnet and
Butke 2001). While federally-sponsored scientific

research should certainly be subjected to objective peet
scrutiny, giving the same weight to intetest groups’
criticisms may not further the public good.

The Washington, D.C. Experience”

The tobacco industry has lobbied against smoke-
free laws in every state and municipality. This powerful
faction claims to represent the hospitality industry’s
interests, but its efforts surely reflect the tobacco
industry’s own agenda. Interest groups have fought to
keep universal bans off the books and their efforts
have been rewarded all too often. The ETS debate in
Washington, D.C. illustrates the clash of competing
interests in the policymaking process.

From 2003 to 2005, the restaurant lobby in
Washington, D.C. successfully thwarted smoke-free
measutes through both political pressure and litigation.
District restautants were convinced that a smoking ban
would lead to lost customers and decreased revenue.
A representative for the Restaurant Association of
Metropolitan Washington (RAMW) asserted that a
smoking ban would also harm the city, as it would
“adversely [affect] the sales tax and cigarette tax
revenues collected by the District” (RAMW 2004).
Armed with these arguments, the interest group
prepared to defeat any efforts to bring smoke-free
policies to public debate. A measure to ban smoking
in city bars and restaurants was introduced in 2003 but
died in committee in the D.C. Council, reportedly after
heavy lobbying by the restaurant industry. The next
year, RAMW filed a lawsuit against a 2004 initiative
that would have placed a referendum on a citywide
workplace smoking ban on the November ballot. The
lawsuit succeeded in May 2004 when a D.C. Superior
Coutrt judge struck down the initiative RAMW 2004).

In January, Councilmember Adrian M. Fenty
revived the issue by introducing the Smoke-free
Wotkplaces Act of 2005 (Fenty et al. 2005). Like the
defeated 2003 proposal, it was referred to the
Environment and Public Wotks Committee, chaired
by Republican member-at-large Carol Schwartz (D.C.
Council LIMC n.d.). Councilmember Kathy Patterson
introduced a second bill in May 2005 designed to
citcumvent Schwartz’s committee. This bill specifically
amended the functions of D.Cs Department of
Health to include enforcement of an indoor smoking



22

ban (Patterson et al. 2005). The bill was referred to
the Health Committee, chaired by Councilmember
David Catania (D.C. Council LIMC n.d).

In response, Councilmember Schwartz, a
restaurant industry ally and the ban’s most vocal
opponent, introduced a “compromise” bill that
provided businesses with tax incentives to adopt a
smoke-free policy, but did not ban smoking
altogether (Schwartz 20052). In an op-ed published
in The Washington Post on May 29, 2005, she argued
that there are over 200 smoke-free dining options in
the District. This number, however, includes fast food
restaurants, delicatessens, and other establishments
that do not sell alcohol or employ wait staff to serve
customers, as pointed out by Angela Bradbury of
Smokefree DC."? Ms. Schwartz thus overstated the
true options available for smoke-free experiences in
restaurants and bars,

The Council held public heatings in the summer
of 2005. Patterson’s measure eventually passed the
D.C. Council in an initial vote of 12-1 vote on
December 5, 2005, On Januaty 5, 20006, the bill passed
in a final 11-1 vote. Schwartz was the only member
to vote against the bill. As Michael Niebauer reported
in the D.C. Examiner on June 13, 2005, D.C. Mayor
Anthony Williams reconsidered his initial opposition
to the ban in June 2005 after an analysis of smoke-
free legislation in nearby Montgomery County,
Maryland showed no adverse economic impact. By
December, however, Mayor Williams once again
opposed the measure and contemplated vetoing the
legislation. The overwhelming Council support for
the measure, as indicated by the final vote tally,
suggested that members would have overtidden 2
mayoral veto. Perhaps for this reason, Mayot Williams
did not veto the bill in the ten days following the
final vote. As Congtess did not pass a joint resolution
of disapproval, which requites the President’s
signature, within 30 days of the Act’s passage, the
law stands (Council of the District of Columbian.d.).
The Associated Press reported on April 2, 2006 that the
D.C. ban would go into effect for all indoor public
spaces except bars and nightclubs the following day.
The article also noted that these establishments will
have to be smoke-free beginning January 1, 2007.

The restaurant industry, however, did not suffer a
complete loss. The bill gives the mayor discretion to
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waive compliance for any businesses that can show
“undue financial hardship” (D.C. Council 2006). This
vague language provides policymakers and businesses
with a loophole; the extent of its usage will likely
depend on the presiding mayor’s political philosophy.
No indication has been given that the Council will
establish an objective yardstick to determine what
comprises an “undue financial hardship” or how long
aftetr implementation the mayor will entertain hardship
claims. The bill exempts tobacco and hookah shops as
well as establishments that can show that 10 percent
ot more of its annual revenue stems from tobacco
sales, excluding cigarette machines (D.C. Council 2006).
While smoke-free advocates would prefer to close the
loophole, D.Cs expetience shows that policymakers
can overcome interest groups’ preemptive roadblocks
and act to protect their constituents from second-hand
smoke.

CONCLUSION

The toxins and carcinogens in second-hand smoke
deeply penetrate the lungs and substantially increase
the risk of developing cancer, heart disease and
respiratory conditions. As such, ETS costs American
society billions of dollars in health care costs and lost
productivity. No safe exposute level to ETS exists.
Therefore, policy alternatives requiting high-
performance ventilation or structurally separate
smoking areas would not sufficiently protect worker
health. Only a universal indoor ban cottects the
disparate impact of traditional smoking restrictions
and eliminates the problem at its soutce.

Eliminating ETS through a comprehensive
workplace smoking ban does not ctipple the hospitality
industry or the economy. Rigorous studies of areas
that have adopted smoke-free laws have either
demonstrated no economic impact or have observed
Dpositive economic results. Opponents’ objections to
smoking bans are either based on mete speculation ot
are supported by pootly designed studies — funded
by the tobacco industry — that rely on subjective
measures ot industry surveys and predictions. As
internal documents from the industry reveal, tobacco
companies have conspired for decades to prevent
legislation that could dectease their profits. First, they
denied the harm caused by ETS. Later, they promoted
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ventilation as a “solution” to the problem. Now, the
tobacco companies ate circulating rumors and faulty
studies predicting economic ruin. While smoke-free
policies have gained momentum, such special interests
continue to pose significant obstacles to legislation, as
illustrated by RAMW’s efforts in the District of
Columbia,

Allcitizens have the right to wotkplace protection
from toxic substances, regardless of socioeconomic
status or their chosen employment. Bar and restaurant
employees should not, as opponents often suggest,
have to choose between exposute to catcinogens or
finding another job. The benefits to society outweigh
any inconvenience to individual smokers. Not only do
smoking bans bring about benefits in the form of
dollars saved through decreased health care costs and
increased productivity, but they also provide benefits
not necessarily measured in the marketplace, including
greater public health and equitable protection from
dangerous working conditions for all citizens.
Policymakers must take immediate action to ensute
that all Americans can pursue their livelihoods without
compromising their health,

NOTES

! California mandated smoke-free dining in 1995 and
smoke-free bats in 1998 (California Department of
Health Services n.d.).

2(Other federal agencies have also recognized ETS as a
catcinogen. Beginning in 2000, the National Toxicology
Progtam (of HHS) has included ETS in its Report on
Catcinogens listing ETS as a “known” carcinogen
(HHS 2005a). According to HHS, known carcinogens
point to a causal relationship between contact with the
agent, substance, ot mixture and human cancer (HHS
2005b). Under the CDC, the National Institute for
Occupational Safety [NIOSH] reported the link
between ETS and cancer in 1991 (CDC 1991), and
NIOSH lists ETS in its compilation of potential
occupational carcinogens (CDC n.d.).

3The median wage for food preparation and service
workers is $7.06 per hour (U.S. DOL 2005),

4Lack of data prevented the researchers from
estimating the latter category.

*Researchers defined lost productivity as lost wages, lost
fringe benefits, and lost household setvices, To find the
latter value, the authors use an estimate for the average
number of houts of unpaid household services (1,200
hours per year) that they multiply by the curtent federal
minimum wagé, estimating that $6,180 in houschold
servicesis lost per year per person. Because ETS-related
conditions generally occur later in life, they used data
only for individuals with no children under age eighteen
(Behan et al. 2005, 22).

% Although the originally published paper contained some
errors regarding the implementation dates for certain
cities, the researchers replicated the work with corrected
onset dates and updated data. Their revised study found
that cotrecting these dates had no effect on their original
conclusions and that the additional data only bolstered
their 1994 findings (Glantz and Smith 1997).

7Scollo and Lal (2005) have continued to update this
analysis after its original publication date, and their
findings are unchanged as of July 2005, the date of the
latest revision.

Y Fifty-two percent describe ETS as “very harmful” and
33 petcent describe it as “somewhat” harmful (Gallup
2001).

? Angela Bradbury, personal communication to author,
January 7, 2006.

" The Supteme Court’s Danbert v. Merrell Dow
Pharmacenticals, Inc. in 1992 tevised the Frye standard, the
longstanding critetion for admissibility of scientific
evidence requiring “general acceptance in the scientific
community” Judges assess the validity and reliability of
scientific testimony submitted by interested patties. In
the administrative atena, the Data Access Amendment
of 1999 and the related Data Quality Act require
interested parties access to undetlying data in federally-
sponsoted scientific studies and provides a formal
procedure for patties to challenge these studies’ quality
(Wagner 2005, 100).

The author compiled this natrative of the Washington,
D.C. smoking ban legislation from several articles by
Eric Weiss published in the Washington Post between
Match 15, 2005 and January 5, 20006.

2 Angela Bradbuty, personal communication, January

7, 2006.
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