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As an English jurist, Nathaniel Lindley, once commented, 
no duty of a court is more important to observe and no 
power of a court is more important to enforce than that of 
keeping public bodies within their rights. "The moment 
public bodies exceed their rights," Lindley remarked, "they 
do so to the injury and oppression of private individuals."1 

This section of the Journal is primarily a report of cases 
in which the judiciary has attempted to do just that: 
delineate the rights and responsibilities of government 
entities and the public servants within those entities, 
including elected officials and career administrators. Cases 
reported here (alphabetically arranged by topic) were 
selected from among cases that the u.s. Supreme Court 
and the federal courts of appeals published during 
approximately the past year. A government entity, officer 
or employee is a party in every case reported here. 
Cases were selected primarily for their impact on public 
servants and, hence, on the many members of the public 
whom those public workers are serving. Supreme Court 
opinions received priorityi lack of space precludes report-
ing more than a few decisions of the courts of appeals. 

Administrative Procedure/ 
Exhaustion of Remedies 
Darby v. Cisneros 2 illustrates that in some instances a 
federal agency can delay or avoid being sued simply by 
requiring persons disputing an agency decision to follow 
certain agency-level dispute-resolution procedures. In 
Darby, an administrative law judge at the Department of 
Housing and Urban Development (HUD) suspended 
plaintiff (a real estate developer) from participating in any 
HUD procurement contracts and certain other transactions 
due to plaintiffs alleged misconduct in connection with 
certain HUD programs. Plaintiff asked the U.S. district 
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court to review the administrative decision. Defendants, 
HUD and the Secretary of HOD, argued that plaintiff could 
not properly seek review in district court because plaintiff 
failed to utilize all means of obtaining review within the 
,agency in a timely manner (i.e., "exhaust aClministrative 
remedies"). Specifically, defendants argued that plaintiff 
failed to ask the HUD Secretary to review the decision. 
The district court rejected HUD's argument but the court 
of appeals agreed with HOD and dismissed plaintiffs case.' 
The Supreme Court then agreed to consider the matter. 

The Supreme Court relied on the Administrative Proce-
dure Act ("APA"),~ which generally provides for district 
court review of administrative rulings only after those 
rulings are final. Thus, to determine whether the plaintiff 
properly sought district court review, the Supreme Court 
had to determine whether the administrative decision 
was fmal. In making this determination, the Court 
applied an APA provisionS that states in pertinent part: 

Except as otherwise expressly required by statute, 
agency action otherwise final is final for the purposes 
of this section whether or not there has been pre-
sented ... an application for ... reconsideration, 
or, unless the agency otherwise requires by rule and 
provides that the action meanwhile is inoperative, 
for an appeal to superior agency authority. 

(Emphasis added.) 

The Court found that by this language Congress intended 
to delineate fully the requirement of administrative ex-
haustion of remedies and to preclude any additional judi-
cially imposed requirement of administrative emaustion.6 

The administrative rule7 HUD relied on in its argument 
authorjzed plaintiff to seek further administrative review 
but did not reqUire him to do SOi thus, since plaintiff had 
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the option to go to court without going further in the 
agency, the administrative law judge's decision (which 
had been entitled "Initial Decision and Order") was a 
fmal appealable administrative ruling. 

Darby thus suggests that the wording of administrative 
regulations regarding administrative appeals often will 
detennine whether and when an agency is halled ~to 
court. Had HUD required, rather than just pennitted, 
plaintiff to seek further administrative review, HUD 
would have delayed, if not aVOided, being sued. 

Americans with Disabilities Act 
Several recent cases illustrate the pervasive impact that 
the Americans with Disabilities Act C"ADA")3 will continue 
to have on governmental budgetary and employee-
relations decisions. Cook v. Rhode Island Department of 
Mental Health? highlights the broad class of persons 
deemed "disabled" under the ADA and Kinney v. 
Yernsalim'o demonstrates the extent to which states and 
localities must go to accommodate such individuals. 

In Cook, plaintiff claimed that a state agency denied her 
employment because of her obesity. The Court of Appeals 
for the First Circuit applied a definition of "disability" 
appearing in the Rehabilitation Act of 197311 substantially 
similar to the ADNs definition. The court emphasized that 
even assuming that a "disability" must be unchangeable, 
obesity may still be a disability. The court also found that 
a "disability" can encompass a condition that a prospective 
employer merely perceives to be a disability, 

In Kinney, disabled individuals claimed that regulations 
implementing the ADA require the City of Philadelphia to 
install curb ramps on any street in Philadelphia being resur-
faced. The Court of Appeals for the Third Circuit agreed 
and aff'inned the district court's ruling to that effect. The 
court of appeals' ruling illustrates the broad applicability of 
the ADA to municipal activities that may appear to be sim-
ple maintenance but that may affect a facility's "usability." 

1he court focused on Section 227 of the ADA,12 which 
prOVides that when "altering" an existing facility used in 
providing public transportation, a public entity shall make 
the alteration in such a manner that the altered portio1l$ are 
readily usable by disabled individuals. The coua determined 
that an "alteration" is simply "a change . . . that affects or 
could affect the usability of the building or facility or part 
thereof."'! Citing a House Report on the ADA,14 the court 
asserted that "[u]sability should be broadly defined to 
include renovations which affect the use of a facility, and 
not simply changes which relate directly to access."IS 
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Since resuxfacing a street affects the usability for everyone, 
resurfacing triggers the requirement that the street be 
made accessible to disabled persons. Further strengthening 
the dictates of the ADA, the court ruled that no "undue 
burden'"defense 16 is available with respect to alterations. 

Apportionment(V0ting Rights 
In Shaw v. Reno, 17 five white North Carolina residents 
challenged the Constitutionality of a Congressional district-
ing (or "reapportionment") statute that the U.S. Supreme 
Court acknowledged was "designed to benefit members of 
historically disadvantaged racial minority groupS."IB The 
white residents alleged that the plan created grossly distort-
ed districts in order to separate voters by race and that this 
violated the Equal Protection Clause. The districts in 
question were created when the North Carolina legislature 
enacted the redistricting plan following the 1990 census 
which had revealed demographic changes, The legislature 
intended the plan to assure black minority voting power 
and to comply with the Voting Rights Act of 1965 as 
amended,19 which provides in pertinent part that "[n]o 
standard, practice, or procedure shall be imposed Or 
applied by any State . . . to deny or abridge the right of 
any dtizen ... to vote on account of race .... " 20 

Noting the extremely irregular shape of the two majority-
black districts,21 the Court (in a narrow, 5-4 opinion) held that: 

[A] plaintiff challenging a reapportionment statute 
under the Equal Protection Clausel221 may state a 
claim by alleging that the legislation, though race-
neutral on its face, rationally cannot be understood 
as anything other than an effort to separate voters 
into diffei:ent districts on the basis of race, and that 
the separation lacks sufficient justification,23 

The Court did not explain what justification would be 
"sufficient," stating only that, when the case was sent 
back to the district court, if the inference of racial gerry-
mandering was uncontradicted, then the district court 
had to closely examine the statute to detennine whether 
the statute was narrowly tailored to further a compelling 
governmental interest. If the statute was written to further 
such an interest, the law would be allowed to stand. 

Because the Supreme Court generally addresses only those 
issues necessary to resolve a case, the Court declined to de-
termine "whether or how a reapportionment plan that, on its 
face, can be explained in nonracial terms successfully could 
be challenged," and thUs expressed "no view" as to whether 
"'the intentional creation of majority-minority districts, with-
out more' always gives rise to an equal protection claim."2~ 
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The Court's holding, in conjunction with the language 
about issues not reached, raises questions about the 
Constitutionality of reapportionment plans in other states 
that create districts along racial lines. In particular, the 
question arises as to which Constitutional test will be 
applied to an apportionment plan: (1) "strict scrutiny," 
requiring that a plan satisfy a compelling state interest in 
order to be valid; or (2) the "rationally related" test, 
where a plan is valid as long as it furthers a "legitimate" 
state interest. The question also arises as to when plain-
tiffs asserting an equal protection challenge to reappor-
tionment legislation must establish that the challenged 
legislation has the "intent and effect of unduly 
diminishing their influence on the political process."25 

Since the Shaw decision was announced last June, a 
Louisiana district judge, relying. on Shaw, has found 
Louisiana's districting plan unconstitutional. The louisiana 
case, Hays v. Louisiana,26 involved a districting plan ad-
mittedly designed in part to increase the number of black 
representatives in Louisiana's Congressional delegation. 

The reapportionment plan addressed in Shawwas created, 
ostensibly at least, in an effort to comply with the Voting 
Rights Act. Shaw thus also raises questions about the extent 
to which attempted compliance with the Voting Rights Act 
- through racially based districting - ~y run afoul of the 
Equal Protection Clause. In the months before announcing 
Shaw, however, the Supreme Court minimized the possibili-
ty that the Court will Hnd any actual conflict between the 
Voting Rights Act and the Equal Protection Clause through 
two decisiOns, Growe v. Emisonrl and Voinovich v. Quilter.78 

Those decisions minimize the likelihood of such conflict by 
making clear that: (1) only under highly unusual conditions 
is racially based districting necessary in order to comply 
with the Voting Rights Act, and (2) the evidentiary burden 
of convincing the Court that such highly unusual conditions 
exist is immense. Accordingly, it is likely that in any case 
in which the Court finds that racially conscious districting 
runs afoul of the Equal Protection Clause, the Court will 
also conclude that such racially conscious districting is un-
necessary to comply with the Voting Rights Act. 

In Growe, the Court considered a "single-member" 
legislative districting plan's alleged inconsistency with the 
Voting Rights Act. In a "single-member" districting plan, 
one legislator from a particular district serves in a particu-
lar state or local legislative entity (such as a state senate) 
at any given time. By contrast, in a multi-member district-
ing plan, two or more legislators serve concurrently in 
the same state or local legislative entity. In Growe, the 
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Court for the first time addressed a so-called "vote-
fragmentation" c1aim-a claim that a racial minority 
group's ability to elect the legislator of the group's choice 
is thwarted by the manner in which the districts are 
conftgured.Z9 The Court took the opportunity to reafftnn 
the requirements for a successful Voting Rights Act 
challenge to a multi-member districting plan, and then 
applied those same requirements to challenges to a 
single-member districting plan. 

The requirements for a successful Voting Rights Act 
challenge to a Congressional or legislative districting 
plan, as set forth in Growe, are: (1) that the minority 
group is sufficiently large and geographically compact to 
constitute a majority in a single~member district, (2) that 
the minority group is politically coheSive, and (3) that the 
white majority votes sufftciently as a bloc to enable it 
usually to defeat the minority's preferred Candidate.~ 
The Court em~hasized that "[u]nless these points are 
established, there neither has been a wrong nor can be a 
remedy," and went on to suggest that, among other items 
of pro,?f, statistical evidence of minority bloc voting in 
the particular region at issue is required.al The Court 
sharply criticized the district court for relying on law 
journal articles regarding the pervasiveness of bloc 
voting as a national phenomenon. 

Citing "elementary principles of federalism,"32 the Court 
in Growealso took issue with the district court's decision 
even to take the ease, in light of the fact that the state court 
had already found that the apportionment plan violated the 
state constitution and that the state legislature was holding 
public hearings in an attempt to design new legislative 
districts. The Supreme Court asserted, "In the reapportion-
ment context, the Court has required federal judges to 
defer consideration of disputes involving redistricting 
where the State, through its legislative or judicial branch, 
has begun to address that highly political task itself."33 

In Voinovich v. Quilter,~ plaintiffs alleged that a reappor-
tionment plan violated black minority rights under the 
Voting Rights Act!5 not by fragmenting black voters 
among various districts but by concentrating them in too 
few districts. Plaintiffs* claimed that the challenged plan 
minimized the total number of districts in which black 
voters could select their candidate of choice. In plaintiffs' 
view, the plan should have created a.larger number of 
"influence" districts-districts in which black voters 
would not constitute a majority but in which they could, 
with the help of a predictable number of cross-over votes 
from white voters, elect their candidates of choice. 
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The Court in Voinovich explicitly avoided deciding whether 
such an "influence-dilution" claim is actionable under the 
Voting Rights Act. Instead, the Court assumed for the sake 
of argument that such a claim could be validly established, 
acknowledging that the creation of "majority-minority" 
districts can, depending upon the circumstances, minimize 
minority voting strength. The Court then went on to estab-
lish that plaintiffs had failed to satisfy what would be one 
of several requirements of such a claim, namely, "sufficient 
white majority bloc voting to frustrate the election of the 
minority group's candidate of choice."37 

Freedom of Expression!Honoraria 
The u.s. Court of Appeals for the District of Columbia 
Circuit held, in National Treasury Employees Union v. U.S.,38 
that Section 501(b) of the Ethics in Government A~ is 
overly broad as applied to executive branch employees 
and therefore violates the First Amendment.<IO Section 
SOl(b) prohibits the acceptance of "any honorarium" by a 
government officer, employee or member of Congress. 

The court in National Treasury acknowledged that "the 
government has a strong interest in protecting the integrity 
and efficiency of public service and in avoiding even 
the appearance of impr0p'riety created by abuse of the 
practice of receiving honoraria."4! The court recognized, 
however, that such interest must be balanced against the 
federal workers' First Amendment interests. The court 
concluded that the government's interest must be protected, 
if at all, through legislation that is narrow enough that a 
clear connection generally exists "between the employee's 
job and either the subject matter of the [banned] expres-
sion or the character of the payor."~2 Section SOl(b), 
in the court's view, was not sufficiently narrow.43 

Rather than declare the entire legislation void, however, 
the court ruled that the statute would be intexpreted in a 
manner that excluded executive branch employees. The 
court suggested that a Constitutional challenge to the statute 
as applied to legislative and judicial branch officers and 
employees "would raise quite different considerations."~ 

The issue is not resolved, however. The Clinton adminis-
tration successfully petitioned the Supreme Court for 
review of the court of appeals' dedsion~s and will likely 
ask the Court to reinstate the honoraria ban.<16 

Immunity 
In Buckley v. Fitzsimmons/' the U.S. SupreIl).e Court ad-
dressed the limited i.Qlmunity of a criminal prosecutor from 
civil damages suits by perso~ claiming an infringement of 
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civil rights. In addressing that issue, the Court delineated 
the general rules for determining whether and when public 
officials are immune from civil suit. 

In Buckley, a former criminal defendant sued the prosecu-
tor pursuant to 42 U.S.C. Sec. 1983, which subjects to 
liability every person who, acting under color of state 
law, commits certain proscribed acts. The former criminal 
defendant claimed that the prosecutor retained an expert 
during a preliminary investigation to give knowingly false 
testimony and made false statements at a press confer-
ence announcing the indictment. 

The Court in Buckley noted that Sec. 1983 does not contain 
an immunities prOvision and that the immunities of public 
officials from Sec. 1983 liability are only those that "were 
so well established in 1871, when Sec. 1983 was enacted, 
that 'we presume that Congress would have specifically so 
provided had it wished to abolish' them."48 Applying this 
standard, the Court explained that "[ro]ost public officials 
are entitled only to qualified immunity."4? Under this form 
of immunity, said the Court, "goveIIlIl1ent officials are not 
subject to d.atru!.ges liability for the petfonnance of their 
discretionary functions when 'their conduct does not violate 
clearly established statutory or constitutional rights of which 
a reasonable person would have known.'''SO In other words, 
if a public official petforms his or her duties that involve 
discretion with careful regard for the rights of those affected 
by the exercise of those duties, then the public official will 
generally be safe from liability in lawsuits alleging that in 
petforming those duties the official violated an individual's 
civil rights. The Court stated that "in most cases" qualified 
immunity is sufficient "to protect officials who are required 
to exercise their discretion and the related public interest in 
encouraging the vigorous exercise of official authority."'! 

The Court recognized, however, that some officials p~r­
fonn "special functions" which, because of their similarity 
to functions that were absolutely immune when Sec. 
1983 was enacted, deserve absolute protection from dam-
ages liability. The Court found that under some circum-
stances a criminal prosecutor does petfonn such special 
functions. The Court concluded that a prosecutor's activi-
ties in initiating a prosecution and presenting a state's 
case are absolutely immune, but that a prosecutor's 
"administrative duties and those investigatory functions 
that do not relate to an advocate's preparation for the 
initiation of a prosecution or for judicial proceedings" are 
entitled only to qualified immunity.,2 The Court found 
that the criminal prosecutor had only qualified immunity 
from liability for the two alleged acts of impropriety. 
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The Court did not provide illustrations of functions enti-
tled to absolute immunity. The Court's discussion sug-
gests, however, that such functions are extremely rare. 

Intergovernmental Relations 
In u.s. v. California, S3 the Supreme Court addressed the 
scope of intergovernmental tax immunity, a long-standing 
doctrine created by the Supreme Court to protect the Con-
stitutional system of dual sovereign governments. The doc-
trfue refers to the federal government's freedom from state 
taxes and state governments' freedom from taxes of other 
states or the federal government.54 In u.s. v: California, the 
Court illustrated the very limited scope of the doctrine. 

In u.s. v. California, the federal government sought reim-
bursement of certain sales and use taxes paid to the State 
of California. The federal government, however, paid those 
taxes only indirectly. Specifically, the federal government 
entered into a contract with a private corporation whereby 
the corporation managed some oil drilling operations on 
federal land, and the private corporation then purchased 
(and paid sales and use taxes on) various items with mon-
ey the federal government provided to the corporation in 
accordance with the contract. 

The Supreme Court found that no valid claim for reim-
bursement existed. Specifically, the Court concluded that 
tax immunity did not apply. The Court in u.s. v. Califor­
nia found that tax immunity applies to the federal gov-
ernment only where the tax is levied directly on the fed-
eral government. The mere fact that the federal govern-
ment may indirectly bear the fmancial burden of the tax 
does not implement the tax immunity doctrine. 

The Court also considered an argument based on the judi-
cially created or "cornmon law" doctrine of unjust enrich-
ment. This argument, as applied in u.s. v. California, was 
that the State of California would be unjustly enriched if the 
State retained the tax revenue at issue because the State 
was never entitled to acquire that revenue. The argument 
was based on the federal government's interpretation of 
the tax laws being applied by the State of CalifOrnia; the 
federal government contended that the tax provisions did 
not apply to the property and transactions at issue. 

The Court found that no state or federal cornmon law 
claim based on unjust enrichment applied. The Court 
detennmed that even if a federal common law cause of 
action might apply when federal funds are fraudulently 
procured, no such cause of action exists where, as here, 
the taxes were knowingly paid. The Court concluded that 
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the federal government's rights, if any, were derived from 
the rights of the corporation that paid the taxes and were 
thus subject to any defenses that could be asserted against 
that corporation. Since any tax claim the corporation might 
have had for return of the taxes paid was now barred by a 
statutory t!me limitation, so, too, was any claim by the fed-
eral government. The ruling in this respect was consistent 
with the court of appeals' decision but was contrary to 
what the court of appeals in a different circuit had ruled.5S 

u.s. v. California highlights the importance of requiring 
government contractors to avidly pursue tax reimburse-
ment claims where the federal government has advanced 
the tax payments. The Court suggests as much, saying, 
"Nothing in our decision prevents the Government from 
including in its contracts a requirement that its contrac-
tors be responsible for all taxes the Government believes 
are wrongfully assessed, a contract term that likely would 
remove any disinterest a contractor may have toward liti-
gating in state court."S6 The decision also reaffmns that 
the surest means for the federal government to protect its 
tax immunity is through direct purchase of otherwise 
taxable goods used on government projects. 

Labor Relations/Preemption 
In Building & Trades Council v. AssOCiated Builders,'Sl the 
Supreme Court held that the National Labor Relations Act 
("NLRA.") sa generally preempts states from regulating in 
the labor relations area but has no preemptive effect 
when states act as proprietors. In Building and Trades 
Council, a state agency charged with cleaning up Boston 
Harbor agreed with a trades council that all successful 
bidders and subcontractors would, as a condition of be-
ing awarded a contract, agree to use only union labor. 
An organization representing nonunion employers sued, 
claiming that the NLRA precluded the state from such an 
"intrusion into the bargaining process."S? 

The Court reaffirmed that in many respects the NLRA 
preempts state regulatory activity but found that the state 
here was acting as a business operator rather than a 
regulator. "Accordingly, the state was merely participating 
as a "proprietor" in the "free play of market forces" in 
an area that Congress, by its sUence, intentionally left to 
market forces: a determination of whether or not to 
require union labor. The Court distinguished Wisconsin 
Dept. of Industry v. Gould, Inc.,60 where a state was 
precluded from acting. In Gould, the state established a 
policy of refusing to do business with persons who had 
violated the NLRA three times within five years. That 
policy was "tantamount" to regulation because the policy 
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addressed cpnduct unrelated to an employer's perfor-
mance of contractual obligations to the state and because 
the state's motivation for the policy was clearly to deter 
NLRA violations and thus intruded impermissibly into an 
area regulated by the NLRA.61 

Building and Trades Council thus suggests that state 
and local governments have broad latitude to prescribe 
labor restrictions on state projects on a project-by-project 
basis. The case also suggests, however, that state and 
local governments run a substantial risk that a court will 
ftnd such restrictions pre-empted if the restrictions are 
adopted as an invariable policy. 

Separation of Powers 
In Weiss v. U.S.,62 the u.s. Supreme Court demonstrated that 
the Court will give Congress broad latitude to determine 
whether executive or administrative tasks prescribed in 
legislation require the creation of a new public office, the 
holder of which must be confmned by the Senate, or in-
stead can be assigned (by either the President or Congress) 
to a previously confmned public officer. In Weiss, individu-
als sentenced at courts-martial challenged the authority of 
the military trial and intennediate appellate judges to con-
vict them, arguing that the method of appointing those 
judges violated the Appointments Clause.63 The judges 
were selected by the Judge Advocate General of the Navy-
Marine Corps6" from a group of commissioned officers. The 
Supreme Court held that the selection method was consis-
tent with Congressional intent and that, since the judges 
were selected'from among individuals whom the President 
had already nominated and the Senate had already con-
fumed as commissioned officers, the selection method did 
not violate the AppOintments Clause. 

The selection method for the military judges involved 
in Weiss had been administratively established rather than 
Congressionally specified. The Court, however, conclud-
ed that the method was consistent with Congressional 
intent in the absence of contrary statutory language, 
since "Congress has not hesitated to expressly require the 
separate appointment of military officers to certain posts," 
and since "[t]his difference negates any pennissible infer-
ence that Congress intended that military judges should 
receive a secon4 appointment, but in a fit of absentmind-
ednessforgot to say so."~ 

The Court in Welss assumed and strongly suggested that 
military judges are "officers" subject to the Appointments 
Clause, rather than simply "employees," but stopped short 
of so stating, since the parties agreed on that point.66 The 
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Court then utilized a "gennaneness" test. This test was 
established in Shoemaker v. U.S,67 where the Court pennit-
ted Congress to confer statutorily certain duties on an 
officer since the additional duties were "gennane" (closely 
related) to the position that the officer already held. 

The Court concluded that "the role of military judge is 
'gennane' to that of military officer,"OS and that therefore a 
military officer could be appointed military judge without 
further Senate confinnation. The Court did not, however, 
acknowledge any necessity of satisfying the "gennaneness" 
test. The Court merely assumed for the sake of argument 
that the test applied. The Court noted that the purpose for 
judicially establishing the "germaneness" test was to assure 
that Congress does not circumvent the Appointments 
Clause by unilaterally appointing an incumbent to a new 
and distinct office. The Court found that since military 
judges are designated "from among hundreds or perhaps 
thousands of qualified commissioned officers," there is 
"no ground for suspicion here that Congress was trying to 
both create an office and also select a particular individual 
to fill the office."69 

The breadth of the judicial interpretation of "geffilaneness" 
suggests the extremely broad latitude that the Court may 
give both Congress and the executive branch to designate 
additional tasks for "officers" both within and outside the 
military. ('The "gennaneness" test is not limited to military 
cases.) The latitude may be larger still if the Court did 
mean to suggest that "gennaneness" need not be satisfied 
when Congress authorizes the executive branch to desig-
nate, from among current "officers," individuals to perfonn 
certain Congressionally prescribed tasks. 

Justice Souter, concurring in the decision, took issue with 
the majority's failure to specify whether commisSioned of-
ficers and military judges are principal or inferior officers. 
In Justice Souter's view, COmmissioned officers are inferior 
officers and, if military judges were principal officers, such 
judgeships would have to be separately confinned,7° 

Notably, Justice Souter relied on an ~pparent Congressional 
determination that military judges are inferior officers, rather 
than deciding that Constitutional question independently. 
Justice Souter approvingly quoted an opinion by then-Judge 
(now Justice) Ginsburg, in which she said, ''Where ... the 
label that better fits an officer is fairly debatable, the fully 
rational congressional detennination surely merits toler~ 
ance."71 This approach would give Congress further latitude 
in complying with the Appointments Clause, latitude 
beyond that afforded Congress to determine what duties 
are "gennane" to existing offices. 
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In another recent separation-of-powers case, Walter Nixon 
v. u.S.,n the Supreme Court addressed the extent to which 
the judiciary will inquire into the exact procedures that 
the Senate uses when impeaching an individual. The Court 
concluded that the procedures are to be detennined by 
the Senate except where the Constitution specifically 
provides otherwise. 

In Waiter Nixon, the Senate had convicted Walter Nixon 
(a fonner U.S. District Judge) on two articles of impeach-
ment, thereby removing him from office. Pursuant to a 
Senate rule, a Senate committee (rather than the full Sen-
ate) had conducted Nixon's evidentiary hearing. Nixon 
claimed that this procedure violated the Constitutional 
grant of authority to the Senate to "try" all impeachments 
because the procedure prohibits the whole Senate from 
taking part in the evidentiary hearings.73 At issue was the 
construction of the teon "try" as used in the Constitution-
al grant of authority to the Senate. In deciding the case, 
the Supreme Court applied the concept of "nonjusticiabil-
ity." The Court explained that a controversy is nonjusti-
ciable where there is either a "textually demonstrable 
constitutional commitment of the issue to a coordinate 
political department" or a "lack of judicially discoverable 
and manageable standards for resolving [the issue)."74 
The Court found the issue raised by Walter Nixon non-
justiciable for two reasons and therefore affmned the 
lower court's diSmissal of the complaint. 

The fust basis for the fmding of nonjusticiability was .that 
"the use of the word 'try' in the first sentence of the 
Impeachment Trial Clause lacks sufficient precision to 
afford any judicially manageable standard for review."7s 
In other words, the Court acknowledged at the outset 
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that no guidelines were available to help the Justices 
detennine the meaning of "try" and without such guide-
lines the Court was unable to answer the question present-
ed by Walter Nixon. The second basis was the "textual 
commitment" of the detennination to the Senate. In this 
regard, the Court noted three "very specific requirements" 
that the Constitution imposes on the Senate when trying 
impeachments: the members must be under oath, a two-
thirds vote is required to convict, and the Chief Justice 
presides when the President is tried. The Court opined that 
these limitations suggest that the Framers did not intend 
to impose additional limitations on the form of the Senate 
proceedings by the use of the word "try." 

As support for this conclUSion, the Court in Nixon noted 
that judicial review of the impeachment trial process would 
be "counterintuitive" because it ''would place fmal review-
ing authority with respect to impeachments in the hands 
of the same body that the impeachment process is meant 
to regulate," and would be inconsistent with the system of 
checks and balances. ':Judicial review [of impeachment 
trials] would remove the only check placed on the Judicial 
Branch by the Framers."76 

Nixon thus precludes judiCial review of the means of 
conducting Senate impeachment trials themselves. Nixon 
does not, however, preclude judicial review of Senate 
compliance with the three "very specific requirements." 
(set forth above) that the Constitution imposes on the 
Senate in connection with impeachment. Those specific 
requirements obviously do not have "a lack of judicially 
discoverable and manageable standards" about which the 
Nixon decision expresses concern. * 
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