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I
n 1993, a study by the American Association of University 

Women ("AAUW Study") reported that 76 percent of fe-

male students in grades eight through eleven and 56 per-

cent of male students in the same grades had been sexually 

harassed in school by their peers. 1 Although it occurs less of-

ten, sexual harassment by teachers or other school employees 

is also a serious problem. The AAUW Study found that 25 per-

cent of girls and 10 percent of boys reported being sexually ha-

rassed by a teacher or other school employee. Clearly, sexual 

harassment is a prevalent problem in our nation's schools. 

Under Title IX of the Education Amendments of 1972 ("Title 

IX"),2 victims of sexual harassment can sue for monetary damages 

against the school district. However, until last year, the standard 

for finding school districts liable when a teacher or other school 

employee sexually harassed a student was unclear. In 1998, the 

United States Supreme Court ("the Court") provided the answer in 

Gebser v. Lago Vista Independent School District) The Court 
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held that for a school distrIct to be found li-
able for a teacher's sexual harassment of a 
student under Title IX, a school official who 
has authority to institute corrective meas-
ures on the disuict;s behalf must have actu-
al notice of, and be deliberately indifferent4 

to, the teacher's misconduct. With respect 
to student-to-student sexual harassment, 
tlle Court heard arguments on the issue tllis 
term in Davis v. Monroe County Board oj 
Education,5 but has not yet published its 
opinion. 

To many, the Gebser decision repre-
sents a setback for the protection of chil-
dren against sexual harassment by their 
teachers or other school employees. 
Because the legal standard set by Gebser 
is so high, advocates of Title IX and chil-
dren's rights have criticized the decision 
as nUllifying an individual's right to sue I school districts that fail to prevent and 
remedy sexual harassment. In effect, the 
decision leaves as the only remedy the 
enforcement procedures of the 
Depattment of Education's Office for 
Civil Rights ("OCR"), an agency that until 
recently had been underfunded and un-
derstaffed for years. 

This paper details the facts of Gebser 
and explains the opinion, including the 
dissent by Justice Stevens. In addition, 
there will be a brief discussion of rele-

1 vant case law before Gebser. The respon-
1 sibilities of the Office for Civil Rights and 

its role in preventing and remedying sex-
ual harassment in schools will also be 
discussed; thereafter, the Davis case will 
be described. The article will conclude 
by suggesting that the Gebser and Davis 
decisions will require the OCR to be 
more aggressive in its enforcement of 
Title IX's mandate against sexual harass-
ment. Furthermore, unless Congress 

changes the law to require a lower stan-
dard of liability, Congress must ensure 
that the OCR has sufficient resources ful-
fill its mission. 

Teacher-Student Sexual 
Harassment: 

Gebser v. Lago Vista Independent 

School District 

Alida Gebser sued the Lago Vista 
Independent School District for violating 
Title IX, following the improper sexual 
relations she had with her history 
teacher. The teacher, Frank Waldrop, first 
made sexually suggestive comments to 
Gebser when she was a member of a 
book discussion group led by Waldrop in 
the eighth grade. When Gebser entered 
Lago Vista High School, Waldrop contin-
ued to make inappropriate and sugges-
tive comments to Gebser, leading to his 
kissing and fondling Gebser in the spring 
of her freshman year of high school. The 
two engaged in sexual intercourse nu-
merous times that year and continued to 
have sexual intercourse the following 
school year. Gebser did not report this 
conduct to school officials. Although she 
was aware that the conduct was improp-
er she testified that she was unsure of , 
what to do.6 

In addition to having sexual inter-
course with Gebser, Waldrop made inap-
propriate comments in class to other 
students as well. After the parents of two 
students reported Waldrop's behavior to 
the school principal, the principal 
arranged a meeting with the parents and 
Waldrop. When confronted with the 
complaints, Waldrop stated that he did 
not believe that his comments were of-
fenSive, apologized and promised that it 



would not happen again. The principal 
warned Waldrop about his comments 
and reported the meeting to the gUid-
ance counselor for the school, but did 
not report the complaint to the superin-
tendent for Lago Vista, the school dis-
trict's Title IX coordinator.7 

A few months later, a police officer 
found Waldrop having sexual inter-
course with Gebser. Following the dis-
covely, Waldrop lost his job at Lago 
Vista, and the Texas Education Agency 
revoked Waldrop's teaching license. 
Gebser and her mother sued Waldrop8 
and the Lago Vista Independent School 
District under Title IX,9 seeking compen-
satory and punitive damages. The United 
States District Court for the Western 
District of Texas dismissed the case. In 
the district court's view, Title IX was en-
acted to combat discriminatory policies 
in federally funded educational institu-
tions, not to end individual acts that may 
constitute discrimination. According to 
the district court, only when school ad-
ministrators have some type of notice of 
gender diSCrimination, and fail to re-
spond in good faith, can the discrimina-
tion be interpreted as a policy of the 
school district. Accordingly, to hold a 
school district liable for discrimination 
under Title IX, a school administrator 
must be on notice of the discrimination 
and fail to act in good faith. 10 The district 
court reasoned that Gebser failed to state 
a claim because the complaints against 
Waldrop regarding inappropriate com-
ments were insufficient to put Lago Vista 
on notice of his inappropriate sexual re-
lations with Gebser. 

On appeal, the Fifth Circuit affirmed 
the ruling of the district court, holding 
that "school districts are not liable in tOlt 
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for teacher-student sexual harassment 
under Title IX unless an employee who 
has been invested by the school board 
with supervis01y power over the offend-
ing employee actually knew of the 
abuse, had the power to end the abuse, 
and failed to do SO."l1 In making the rul-
ing, the Fifth Circuit relied on two of its 
prior sexual harassment decisions. 12 This 
standard comes closest to the standard 
the Court ultimately adopted in Gehser. 
Gebser appealed, and the Court granted 
certiorari. A divided Court affirmed the 
lower court decisions. 

Before Gebser: The Lower Courts 

Attempt to Define tbe Standard 

Before defining the standard of liabil-
ity, the Court reviewed the statut01Y text 
of Title IX and its relevant case law. 
Enacted in 1972, Title IX was designed to 
protect individuals from sexual discrimi-
nation by denying federal financial aid to 
those educational institutions that al-
lowed discriminatory practices. In brief, 
Title IX provides that "no person ... shall, 
on the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, or 
be subjected to discrimination under any 
education program or activity receiving 
federal financial assistance."13 The statute 
does not explicitly give private individuals 
the right to sue. Instead, it directs federal 
agencies that distribute education fl..mding 
to establish requirements to effectuate the 
non-discrimination mandate, and permits 
the agencies to enforce those require-
ments through "any ... means authorized 
by law," including the termination of fed-
eral funding. 14 

Since its inception, the law of Title IX 
has been subject to significant changes. 
Before 1979, the denial of federal finan-
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cial aid was the only remedy available 
under the statute, but in Cannon v. 
Universi~y of Chicago15 the Court held 
that Title IX implicitly provided private 
individuals a right to sue,16 Nevettheless, 
many lower courts ruled after Cannon 
that monetary damages were not avail-
able under Title IX. In Franklin v. 
Gwinnett County Public Schools,17 how-
ever, the Court made clear that plaintiffs 
may receive monetary damages for Title 
IX violations. IS The Franklin Court not-
ed that Congress did not intend to limit 
the remedies available in a Title IX suit. It 
further noted that limiting Title IX reme-
dies to equitable relief would clearly be 
inadequate, as it would provide the vic-
tim in the case with no relief at al1. 19 

Following the Court's ruling in 
Franklin, lower courts stmggled to de-
fine the proper standard under which 
school districts could be held liable for 
sexual harassment by teachers or other 
school employees under Title IX. Several 
courts relied on precedent from Title VII 
of the Civil Rights Act of 1964,20 a statute 
that prohibits discrimination in the work-
place, to impose liability under Title IX. 
These courts held that school districts are 
liable under Title IX when they knew, or 
should have known, about the discrimi-
nation.21 In some instances, courts used 
a "knew or should have known" stan-
dard to hold educational institutions li-
able unless the institution could show 
that it took immediate and appropriate 
corrective action.22 

Other courts, however, held that re-
lying on Title VII precedent is inappro-
priate, as the standard of institutional 
liability under Title VII is based on 
agency principles that are expressly 
adopted in the statute. 23 In contrast, Title 

IX does not mention agents or agency 
principles in the test of the statute. These 
COutts noted that because Congress pat-
terned Title IX after Title VI of the Civil 
Rights Act of 1964,24 the statute that pro-
hibits discrimination of the basis of race, 
color, or national origin in programs or 
activities receiving federal financial assis-
tance, Title IX should be interpreted sim-
ilady.25 Lastly, a few courts adopted a 
standard of strict liability, holding a 
school district liable in all teacher-stu-
dent sexual harassment cases. 26 

The Supreme Court Adopts a High 

Standard of Liability 

After a review of relevant case law, 
the Court noted that the right of a private 
citizen to bring a lawsuit under Title IX is 
judicially implied and, as such, asserted 
that the Court had a "measure of latitude" 
to shape a remedial scheme.27 In this 
case, the general rule that "all appropri-
ate relief is available in an action brought 
to vindicate a federal right"2S yielded to 
what the Court determined would cany 
out the intent of Congress. In the Court's 
view, to permit a damages recovery 
against a school district for a teacher's 
sexual harassment of a student, without 
actual notice to a school district official, 
would "frustrate the purposes" of Title 
IX. 29 

Next, the Court compared the statu-
tOly language and purpose of Title IX 
with that of Title VII, and the differences 
provided the Court with the foundation 
upon which to mle. First, the Court not-
ed that Title IX is essentially a contract 
between the federal government and the 
educational institution that receives fed-
eral funds. As such, its statutory language 
is different from Title VII, which is an 



outright prohibition of discrimination. 
Second, the Court explained that Title IX 
focuses more on "protecting" individuals 
from discrimination, rather than com-
pensating victims as Title VII does. 
Moreover, Title IX's express means of en-
forcement is administrative and operates 
on an assumption of actual notice to offi-
cials of the educational institution.3o The 
COUlt thought it would be unsound for a 
statute's express means of enforcement 
to require actual notice, and an opportu-
nity to take remedial action, while an im-
plied means of enforcement requires 
less.31 

In dissent, Justice Stevens chided the 
Court for what it called its "assertion of 
lawmaking authority. "32 It did not matter, 
he wrote, that Title IX did not provide an 
express private right to sue, contending 
that "as long as the intent of Congress is 
clear, an implicit command has the same 
legal force as one that is explicit. "33 
Moreover, Justice Stevens disagreed that 
the "knew or should have known" stan-
dard of liability would fmstrate the pur-
poses of Title IX. In his view, Title IX's 
purposes would be served by providing 
a damages remedy in a case like 
Gebser.34 

Justice Stevens also questioned the 
majority's reliance on the OCR's adminis-
trative enforcement procedures. The 
Justice wrote that the presence of admin-
istrative procedures is irrelevant to the 
question of what the victim of sexual dis-
crimination must prove in order to re-
cover damages in an implied· private 
right to sue.35 Even more inexplicably, 
wrote Justice Stevens, the Court relied on 
the administrative enforcement scheme 
to require school officials to evince a 
"deliberate indifference" toward sexual 
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harassment. Before Gebser, the "deliber-
ate indifference" standard was used only 
in cases filed under 42 U.S.c. § 1983.36 In 
Justice Stevens' opinion, Gebser contra-
venes the intent of Congress and places 
the protection of the school district's 
purse above the protection of the stu-
dents.37 

The Role of the OCR in 
Enforcing Title IX 

As stated earlier, the Gebser decision 
places more pressure on the OCR to en-
force its rules and regulations against 
sexual harassment in schools. Indeed, 
the COUlt based its decision in part on 
the fact that the OCR - not the civil jus-
tice system - has the responsibility to en-
force Title IX's prohibition against 
gender discrimination in education. 

The OCR has several methods of en-
forcement. One method is complaint res-
olution. After receiving a written 
complaint, which must be received with-
in 180 calendar days of the alleged gen-
der discrimination, the OCR facilitates 
discussions between the victim and 
school officials and attempts to obtain 
agreements for corrective action. In 
these discussions, victims may have an 
opportunity to raise their concerns to the 
offending individuals.38 The OCR also in-
vestigates complaints to determine 
whether a Title IX violation has oc-
curred. Formal enforcement procedures 
are carried out only as a last resort.39 

Another enforcement method is a 
compliance review. These OCR-initiated 
investigations are conducted at various 
educational institutions, usually after re-
ceiving information from education 
groups, media, community organiza-
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tions, and the general public.40 The OCR 
believes that compliance reviews benefit 
all students in a school district by target-
ing attention not only on the wrongs 
done to the individual Victim, but also to 
the practices and policies of the school 
district that make sexual harassment pos-
sible. In 1997, the OCR initiated 157 com-
pliance reviews, the most this decade,41 
but this number seems insufficient to 
combat the prevalence of sexual harass-
ment. 

The OCR's most drastic means of en-
forcement is the termination of, or re-
fusal to grant, federal funding to a 
particular program or activity. Only the 
funds of the particular program Or activi-
ty are at stake, but to terminate federal 
funding is no easy task. After an investi-
gation, the educational institution is af-
forded a hearing where the OCR must 
show that the educational institution vio-
lated Title IX. Furthermore, the head of 
the OCR must file a report with the 
House and Senate committees that have 
legislative jurisdiction over the program 
or activity, informing them of the circum-
stances and grounds for such action.42 

Despite whatever success the OCR 
can claim, many commentators on the is-
sue believe that, even at its best, admin-
istrative enforcement measures are 

! inadequate to provide relief to the vic-
tims of sexual harassment. First, the tran-
sient nature of being a student makes it 
very likely that the student will graduate 
before a resolution can be implemented. 
Second, even if the OCR punishes the 
school district for violating Title IX, the 
victim remains uncompensated.43 Lastly, 
the 180 calendar-day time limit to file a 
complaint with the OCR will deprive 
many students of the opportunity to use 

the administrative remedy. As in the 
Gebser case, students are likely to either 
be too afraid to report the misconduct, or 
are simply unaware of the proper proto-
col for the situation. 

The OCR's Interpretation oj Title IX 

Interestingly, OCR regulations adopt 
a standard of liability that makes it more 
likely that a school district will be held li-
able for violations of Title IX than they 
would under the standard of liability es-
tablished in Gebser. OCR regulations 
place an affirmative obligation on educa-
tional institutions to prohibit sex discrim-
ination. The OCR finds violations of Title 
IX not for the actions of the harasser, but 
for the school's own discrimination in 
permitting the harassment to continue 
once the school has notice of it. 

According to the OCR, the standard 
of liability differs with each situation. 
Borrowing agency principles from Title 
VII, OCR guidelines hold a school district 
liable in all cases of qUid pro quo harass-
ment. For hostile environment cases, 
OCR gUidelines require an analysis of the 
situation to determine whether the 
teacher or other school employee acted 
with apparent authority, or was aided by 
his or her position within the school. 44 
Lastly, in cases of student-to-student sex-
ual harassment, OCR gUidelines hold 
school districts liable when the school 
knew or, in the exercise or reasonable 
care, should have known about the ha-
rassment.45 Unfortunately, OCR guide-
lines' impact on cases brought by 
individuals is minimal. Although courts 
may give weight to the OCR's interpreta-
tion of the issue and its regulations, these 
interpretations do not carry the force of 
law when relevant case law exists.46 



After Gebser: Can Students 
Depend on the OCR? 

The purpose of Title IX is to protect 
individuals ff( lIn sex discrimination, but 
thl~ current system docs not ensure that 
schools take stt:ps to prevent and re111e-
dy sexual harassment. OCR regulations 
that require schools to adopt and dis-
seminate anti-di.scrimination policies and 
grievance procedures are effective pre-
ventative measures, but many schools 
that do not comply with those regula-
tions go unpunished. Of course, OCR 
can terminate or refuse federal funding 
for an educational institution, but such a 
remedy rarely occurs because of the bur-
densome statutory requirements. 

Even if the OCR did terminate or 
refuse federal funding, one wonders 
whether this penalty is onerous 
enough to ensure compliance. School 
districts are likely to receive relatively 
little federal funding. For example, 
Lago Vista's federal funding for 1992-
1993 was approximately $120,000. 47 In 
comparison to an award for monetary 
damages, the threat of lo.sing federal 
funding may be insignificant. 
Furthermore, the failure of a school 
district to promulgate a grievance pro-
cedure does not constitute discrimina-
tion under Title IX.4S Unfortunately, 
Gehser prOVides school districts with a 
disincentive to adopt and enforce OCR 
regulations, as school districts can im-
munize themselves from liability by 
simply "insulating themselves from 
knowledge."49 Like the plaintiff in 
Franklin, Alida Gebser and future vic-
tim.s of sexual harassment in schools 
may be left with no relief. 
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Student-to-Student Sexual 
Harassment: 

Davis v. Monroe County Board of 

Education 

This term, the Suprell1t~ Court hC'lrd 
arguments for a G1St~ brought lImlt-r Title 
IX for student-to-student sexual harass-
ment, Davis I'. i'Vfmzyoe C()un~y Board (!/ 
Education. While Dal'is also presents the 
issue of the appropriate standard for 
school district liability, it challenges 
whether a school district may be hl'ltl li-
able for sexual harassment perpetrated 
by another student. The Davis decision 
may prove to be even more important 
than Gebsel; as student-to-student sexual 
harassment occurs more frequently than 
teacher-student sexual harassment. 

LaShonda Davis was a fifth-grade 
student when she was sexually harassed 
for six months by another student who 
repeatedly attempted to touch her 
breasts and genitals, mbbed up against 
her, and made vulgar comments. Police 
eventually charged the male student, 
G.F., with sexual battery, to which he 
pled guilty. 

Before his arrest, however, LaShonda 
reported G.F.'s behavior to her teachers 
and to her mother after each of the inci-
dents. Her mother al.so called either the 
teacher or the principal, or both, after all 
but one of the incident.s. Nevertheless, 
both the teachl~rs and the principal dis-
played a cavalier attitude about the ha-
rassment. When LuShonda's mother 
spoke with the principal and asked what 
was heing done to protect her daughter, 
he replied, "I guess I'll have to threaten 
him a little bit hard(~r." Thl~ same individ-
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ual later asked LaShonda why she was 
the only student complaining. School of-
ficials even refused to allow LaShonda to 
move to a different seat, in order to set 
away from G.P. in class. G.F. was never 
removed from school or disciplined for 
his sexual harassment. As a result of the 
harassment, LaShonda's grades suffered 
and she contemplated suicide. 

LaShonda and her mother ("Davis") 
sued the Monroe County Board of 
Education ("the Board") under Title IX 
for failing to stop the sexual harassment 
against the student. The District Court for 
the Middle District of Georgia dismissed 
the case, holding that Davis could not 
make a claim under Title IX because the 
student was not a part of a school pro-
gram or activity, and the Board played 
no role in the harassment. As such, the 
district court mled that Davis' injuries 
were not proximately caused by a feder-
ally funded educational institution. 50 

On appeal, a three-judge panel of 
the Eleventh Circuit Court of Appeals re-
lied on Title VII principles to find that 
Title IX did allow a claim for damages for 
student-to-student sexual harassment. 
The court wrote that under Title VII, it is 
a violation when employers fail to take 
steps to assure that their employees' 
working environment is free from sexual 
harassment, regardless of whether that 
harassment is caused by the sexual de-
mands of a supervisor, or by the sexual-
ly hostile environment created by 
supervisors or co-workers. 51 By analogy, 
the court then held that Title IX is violat-
ed when an educational institution 
knowingly fails to remedy a hostile envi-
ronment caused by one student's sexual 
harassment of another.52 The Eleventh 
Circuit adopted the "knew or should 

have known" standard of liability, but 
noted that three separate teachers, in ad-
dition to the principal, had actual and 
repetitive knowledge of G.F.'s miscon-
duct from Davis and other students. 
Lastly, the court noted that despite hav-
ing actual knowledge, school officials 
failed to take prompt and remedial ac-
tion to end the harassment. s3 

The Davis dissent asserted that the 
majority went beyond the scope of Title 
IX. The dissenting justice argued that the 
school board, although a "program or ac-
tivity" under Title IX, was not alleged to 
have committed any act of sexual harass-
ment against Davis, nor was any em-
ployee of the school board so accused. 
Furthermore, the dissent argued that 
even if Title IX encompasses student -to-
student sexual harassment, liability 
should be limited to intentional conduct 
on the part of the schooL 54 

The full Eleventh Circuit granted the 
Board a rehearing en bane. Upon re-
hearing the case, the court affirmed the 
district court's dismissal. Rejecting any 
comparison to Title VII, the court held 
that Title IX was enacted pursuant to the 
Spending Clause of the United States 
Constitution55 and, therefore, should be 
interpreted in a similar fashion to Title 
VI. 56 

The decision to interpret Title IX in 
the same way as Title VI had important 
consequences for the outcome of the 
case. The court stated that Spending 
Clause legislation essentially forms a 
contract between the potential recipients 
of federal funding and Congress. The 
terms of this "contract" are based on un-
ambiguous notice of the conditions re-
cipients assume when they accept 



federal funding. 57 Nevertheless, as the 
Court held in Franklin, when the dis-
crimination is intentional, notice is not an 
issue. 58 Davis attempted to tailor her case 
to show that the Board intentionally dis-
criminated against her when they failed 
to take corrective action. Davis argued 
that a school employee intentionally dis-
criminates when he or she fails to pre-
vent one student from sexually harassing 
another student after having actual 
knowledge of the sexual harassment. In 
other words, Davis argued that school 
officials acted with deliberate indiffer-
ence. 

The court disagreed. Focussing on 
the identity of the perpetrator of the dis-
crimination, the Eleventh Circuit noted 
that Davis was not actually sexually ha-
rassed by a school employee. As such, 
the court concluded that it did not think 
that the Board was on notice that it could 
be held liable for failing to prevent a 
non-employee from discriminating 
against Davis when it accepted federal 
funding. 59 

In addition, the Eleventh Circuit de-
nied Davis and other students the right to 
sue for student-to-student sexual harass-
ment due to the perceived difficulty of 
the remedy that educational institutions 
would be forced to take. The court noted 
that the only remedial action that would 
be available to school officials is the sus-
pension or expulsion of the offender. 
Suspending or expelling offending stu-
dents would leave educational institu-
tions open to lawsuits by an offender 
who alleges a deprivation of his or her 
right to due process, which in turn 
would lead to extensive litigation costs 
for the educational institution.60 The 
court held that the threat of this litigation 
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would materially affect a Title IX recipi- I 
ent's decision to accept federal funding. I 
Because educational institutions did not 1,11

1 
have unambiguous notice of this type of 
liability in the language of the statute, the 
COUlt ref'used to "alter retrospectively the 
terms of the agreement. "61 

Implications of Gebser and 
Davis 

The outcome of Davis is uncertain, 
but whatever the outcome the decision 
will weigh heavily on how children are 
protected from sexual harassment in 
schools. Because of the Gebser decision, 
victims of teacher-student sexual harass-
ment will have a difficult time proving 
that the school district should be held li-
able for the teacher's misconduct. The 
Davis decision may bring the same result 
for victims of student-to-student sexual 
harassment, if the Court decides that 
such a claim is available under Title IX at 
all. It appears, therefore, that filing a law-
suit is not enough to cure the ills of sex-
ual harassment in America's schools. 

Until Congress responds by chang-
ing the text of Title IX, OCR's administra-
tive enforcement procedures may be 
students' only remedy. To be sure, it has 
been difficult for an underfunded and 
understaffed OCR to ensure compliance 
with its regulations, making administra-
tive enforcement an inadequate and un-
desirable option to prevent sexual 
harassment in schools. A fully staffed 
and fully funded OCR with strong en-
forcement capabilities would better 
serve not only students who file lawsuits, 
but every student in our nation's 
schools.·:· 
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Harassment in America's Schools" 11 (993). 

220 U.S.c. § 1681, et seq. (972). 

3 524 U.S. 274, 118 S. Ct. 1989 (1998). 

4 "Deliberate indifference" is a showing that 
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demonstration that school officials made an 
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continue. 
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6 Gebser, 524 U.S, at 284, 118 S. Ct. at 1993. 

7 OCR regulations require school districts to 
adopt anti-discrimination policies and grievance 
procedures, 34 c.F.R. § 106,3(2) (1998), but Lago 
Vista's school district had not adopted such a 
policy nor had it issued a formal grievance 
procedure. Presumably, had Lago Vista adopted 
the mandated policies and procedures, Waldrop's 
inappropriate behavior would have been 
reported to the appropriate school official. 

8 Gebser's claims against Waldrop were 
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