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Over the past year, issues important to public administra-
tion have figured prominently in the Federal Court docket. 
This section of Policy Perspectives reviews federal court 
cases of particular significance to public servants and pub-
lic administrators. Only Supreme Court or Court of Appeals 
cases to which the Supreme COUlt has recently granted cer-
tiorari were selected. 

Government Mfrrmative Action Programs 
In Adm'and Constructors Inc. v. Pena,! an opinion with far-
reaching implications for government affinnative action 
programs, the Supreme Court held that all federal racial 
classification schemes must serve a compelling government 
interest and must be narrowly tailored to further that inter-
est.2 In other words, to be upheld, they must survive strict 
judicial scmtiny.3 However, despite the definitive language 
of the majority opinion, an investigation of previous 
Supreme Court cases detailing affitmative action plans sug-
gests that the long-tenn impact of Adarand may be diffi-
cult to predict. 

The controversy in Adarand concerned a Department of 
Transportation (DOn policy to give financial incentive to 
prime contractors to hire minority contractors on federal 
highway constmction projects:! Under tlle policy, contrac-
tors who subcontract a sufficient percentage of their work 
to "socially or economically disadvantaged firms" are given 
financial compensation.; The Small Business 
Admillistration's 8(a) program proVides the guidelilles by 
which the DOT determilles a firm's status as disadvan-
taged. Under tlle 8(a) program, Blacks, Hispanics, Asian 
Pacifics, Subcontinent Asians, Native Americans, and 
women may be presumptively designated socially and/or 
economic all y disadvantaged.6 

In Adarand, petitioner offered the low bid on a federal 
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highway construction subcontract, but was turned down in 
favor of a firm which met the statutolY definition of disad-
vantage.7 Petitioner brought suit, complainillg that the gov-
ernment program under which the subcontract was award-
ed, and by which general contractors on government pro-
jects are given a financial incentive to prefer a class of indi-
viduals on the basis of race, violated petitioner's Fifth 
Amendment due process rights.H By challenging the DOT 
program, petitioner also challenged the Small Business 
Administration's 8(a) program which is tlle basis for numer-
ous federal affirmative action programs. Both the District 
COUlt and the Court of Appeals found for the govern-
ment-implicitly approving tlle use of the affirmative 
action program in the controversy.9 However, the Supreme 
COUlt vacated and remanded tlle case for fUlther proceed-
illgs in light of its opinion. lO 

Justice O'Connor, writing for the Court, began the Adarand 
opinion by discussing the history of Supreme COUlt affir-
mative action jurisprudence. The Court's previous treatment 
of affirmative action programs had been premised on, vari-
ously, the origin of the program (state or federal), the pur-
pose of the program (benign or malign) or the race of the 
individuals helped or hurt by the program. l1 However, in 
Adm'and, Justice O'Connor relied heavily on the Court's 
holding in Richmond v. j.A. Croson CO.!2 In Croson, a 
majority of the COUlt held that the single standard of 
review for racial classifications should be strict scrutiny, 
regardless of the origin, underlying purpose, or race sub-
ject to a palticular c1assification.!3 Justice O'Connor declared 
tlle Croson standard to be tlle governing standard by 
which any court must henceforth evaluate affirmative 
action programs. Consequently, in Adarctnd, Justice 
O'Connor held that on remand the DOT affirmative action 
program must be subjected to strict scrutiny.14 
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Justice O'Connor's reliance on Croson to subject the affir-
mative action program in Adarcmd to strict scm tiny called 
into question a third Supreme Court affirmative action case, 
Metm Broadcasting Inc, v, FCe is In Metro Broadcasting, 
decided one year after Croson, the Court held that 
"benign" federal racial classifications need only satisfy inter-
mediate scmtiny.16 Justice O'Connor's opinion in Adarand 
expressly disapproved of Metro Broadca.:;;ting's adoption of 
intermediate scmtiny, According to Justice O'Connor, the 
COUlt in Metm Broadcasting (1) ignored Croson's mandate 
that strict scmtiny be applied to all government race classi-
fications, and (2) failed to properly consider the values of 
skepticism, consistency and congmence in aniving at its 
opinion,17 Justice O'Connor thus declared Metro 
Broadcasting irreconcilable with prior Supreme Court deci-
sionallaw, and the case was overmled,lH 

The Court's holding in Adarand suggests that all racial 
classifications imposed by federal, state, or local govern-
ments will hencefOlth be subject to strict scrutiny,19 Under 
this standard, most affirmative action programs would fail. 
However, the fact that Adarand overruled Metro 
Broadcasting only a few years after Metro was decided 
shows that the intellectual foundation underlying these 
cases can erode with turnover on the Court, Consequently, 
tl1e actual significance of Adarand, and its implications for 
the future of affirmative action programs, may not be 
apparent for several years and/or subsequent terms of the 
Supreme Court, 

Deference to Agency Statutory Interpretation 
Several controversies arose last term concerning deference 
to statutOlY interpretation by agencies, In Babbitt v, Sweet 
Home Chapter of Communities for a Great Oregon,20 the 
Supreme Court addressed a challenge to a regulation pro-
mulgated by the Secretary of the Interior under the 
Endangered Species Act (ESA),21 In the course of its deci-
sion, the Court impliedly relied on the Chevron doctrine-a 
doctrine with the potential to unify the diverse ways in 
which court'! review agency decisions. 22 

The ESA confers upon the Secretary of the Interior the dis-
cretion to implement regulations to protect endangered 
species from actions by private actors,23 Pursuant to this 
discretion, the Secretary may classify certain activities as 
harmful and may prohibit them,24 In Babbitt, respondents 
(individuals dependent on the paper industry) challenged 
tl1e Secretaty's definition of "harm", contending that it pro-
hibited activities necessary for their livelihood,2s The 
Supreme Court granted certiorari to resolve a conflict 
between the Ninth Circuit and the D.C. Court of Appeals 
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concerning the appropriate level of deference due the 
Secretary in this context.2" 

In an opinion authored by Justice Stevens, the majority 
found tlmt tl1e Secretary's definition conformed to the con-
gressional intent underlying tl1e enactment of the ESA's 
broad protections for endangered and threatened wildlife,27 
Additionally, Justice Stevens argued iliat tl1e plain meaning 
of "harm" covered the activities in controversy,2Il Finally, he 
reasoned that tl1e Court should be reluctant to interfere 
where Congress entlUsts an agency with broad administra-
tive discretion. Justice Stevens considered both (1) the 
measure of regulatory expertise required to enforce tl1e 
ESA, and (2) tl1e extent to which Congress left such 
enforcement decisions up to tl1e SecretalY's volition, indi-
cating Congress's intent to grant broad discretion to the 
Secretary,29 

The COUlt'S reluctance to infringe on a Congressional grant 
of discretion to an agency is reminiscent of tl1e Chevron 
docu'ine, alticulated by Justice Stevens ten years ago in 
Chevron, U.SA" Inc, v, Natural Resources Defense Council, 
Cbevron recognized ilie legitimacy of agency decisions and 
the institutional competence of Congress to decide when 
and what amount of authority to delegate to agencies,30 
Based, in part, on these two principles, Cbevron holds 
broadly that the Court must give due deference to agencies 
in tl1eir reasonable interpretation of the statutes they 
administer,31 Under such a scheme, an agency's reasonable 
interpretation of a statute is significantly likely to meet with 
judicial approval. Chevron, which was hailed initially as a 
landmark decision, has subsequently been applied sporadi-
cally,32 Here, tl1e Cotllt appears to have relied on the doc-
trine in its support of the Secretary's interpretation, 

In contrast, in Atchison, Topel?a and Santa Fe Railway 
Company v, Pend' the Seventh Circuit held that the 
Federal R.c'lilway Administration's (FRA) interpretation of the 
Hours of Service Act (HSA) did not warrant judicial defer-
ence,3j In so doing, the court rejected both the FRA's asser-
tion that its interpretation of tl1e Act was entitled to signifi-
cant deference and its explicit reliance on Chevron to sup-
POlt this claim. 3'1 

The dispute in Atcbison arose out of the FRA's declaration, 
in 1992, that it had re-interpreted the HSA's maximum 
hours of service requirement (which affects the l1umber of 
continuous hours railroad crews may work at one time),36 
The re-interpretation constituted the FRA's first change in 
its maximum hours regulations since 1907, and was to 
have uniform application throughout the country,37 The FRA 
changed the provision pursuant to a rejection of its inter-
pretation of the HSA by tl1e Ninth Circuit Court of 
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Appeals.3~ Affected railroads brought a petition for review 
of the FRA's re-interpretation, challenging the efficacy of 
the newly announced requirements.''! 

In Atchison, the FRA relied on the Chevron doctrine to 
argue that its re-interpretation of the HSA was due suffi-
cient deference to rebuff the railroads' challenge:!O But 
Judge Bauer, writing for the majority, identified a series of 
factors limiting Chevron's application to the instant case. 
According to Judge Bauer, Chevron is applicable only to 
those agencies with rule-making authority, because rule-
making proVides significant procedural avenues through 
which affected parties may seek review of agency rules.41 

These procedures act as a check against unfettered agency 
power, reducing the need for rigorous judicial review.42 

Here, the parties agreed that the FRA could promulgate 
only interpretive rules, which provides far fewer avenues 
for affected parties to seek review of the agency action:13 

According to Judge Bauer, this difference was sufficient to 
accord the FRA less deference.44 

Judge Bauer articulated four additional factors militating 
against judicial deference in Atchison: (1) there was no evi-
dence that the FRA's re-interpretation reflected the will of 
the Congress; (2) for 23 years, the FRA had enforced the 
Act in a way inimical to its present interpretation; (3) the 
re-interpretation occurred despite the absence of underly-
ing legislative impetus; and (4) the .FRA's re-interpretation 
was not the result of administrative agency process, but 
instead occurred as a result of a holding by a circuit COUlt 
with which the FRA openly disagreed:15 

Judge Easterbrook, in a concurring opinion, further refined 
the Seventh Circuit's statement of appropriate deference to 
administrative agencies in the Cbevron context. According 
to Judge Easterbrook, the FRA, as an agency without rule-
making or adjudicative powers, could not demand substan-
tial deference to its law-making choices.46 Judge 
Easterbrook's analysis divided questions about the appro-
priateness of judicial deference into three broad categories: 
0) where delegation occurs and Congress gives an agency 
the power to engage in formal rule-making or administra-
tive adjudications, the most substantial judicial deference is 
required; (2) where a statute gives an agency only the 
authority to make discretionary choices in pursuit of a par-
ticular goal, a COUIt must respect (but not defer to) these 
chOices; and (3) an agency may have a better comprehen-
sion of factors such as legislative intent or the ways in 
which sections of statutory text operate together; accord-
ingly, where neither category 1 nor 2 is present, an 
agency's views may "persuade where they cannot 
compel.,,47 Here, Judge Easterbrook accorded the FRA's 
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statutory interpretation only persuasive force. 

Additional issues regarding deference to agency interpreta-
tion arose last term outside the sphere of Chevron. In 
Director, Office of Worker.s' Compensation Programs, 
Department of Labor v. Newport News ShipbUilding and Dry 
Dock Company,48 the Supreme COUIt articulated the scope 
of an agency's discretion to state a claim for private party 
interest'> where the private palty is not inclined to pursue 
the claim. In so doing, the Court held that the Director of 
the Office of Workers' Compensation Programs (OWCP) 
has limited discretion under § 921© of the Longshore and 
Harbor Workers' Compensation Act (LHWCA) to challenge 
benefit decisions where private claimants express no inter-
est in doing so:!'! 

The LHWCA "provides for compensation of workers 
injured or killed while employed on the navigable waters 
or adjoining, shipping-related land areas of the United 
States."so In Newpo11 News, a party became eligible for and 
received LHWCA benefits due to a work-related injury.51 
However, a decision by a Benefits Review Board denied 
additional available benefits to the party under the 
LHWCA, finding that the employee was partially disabled 
and was only owed partial-disability benefIts.52 A dispute 
arose and was refened to an Administrative Law Judge 
who confirmed the decision of the Board.53 The Director 
sought standing as "a person adversely affected or aggriev-
ed" under § 921© to pursue a federal COUlt challenge to 
the Board's deciSion, contending that the decision inter-
fered with the performance of her administrative duties 
and her ability to achieve the purposes of the Act. 54 The 
original party did not seek review and, in response to an 
inquiry by the Court of Appeals, expressly declined to take 
part in the proceeding. 55 The Court of Appeals denied the 
Secretary standing, and the Supreme COUlt granted certio-
rari.56 

Writing for d1e majority, Justice Scalia was critical of the 
Director's reliance on the phrase "person adversely affected 
or aggrieved," a statut01Y phrase which Congress generally 
intends to apply to private litigants concerned wid1 private 
interests.57 He could find no precedent in case law, under 
the Administrative Procedure Act, or in the United States 
Code's general judicial review provision indicating that an 
agency in its regulatory or policy-making capacity could be 
"adversely affected" or "aggrieved" by benefits decisions 
affecting private parties. 58 Justice Scalia acknowledged that, 
under § 939© of the LHWCA (where a party is dissatisfied 
by the result of his appeal) d1e Director can offer to pro-
viele "legal assistance in processing a claim."s9 However, in 
this case the party stated no dissatisfaction with the out-

GW Policy Perspectives 1996 



come of his claim,w 

In the course of his opinion, Justice Scalia articulated sever-
al conditions under which an agency may bring a cogniz-
able claim in response to a decision concerning the rights 
of a private person: (1) if the decision hampered an 
agency's performance in any areas of express statutory 
responsibilities; oj' (2) if the decision impaired the responsi-
ble agenc.y's ability to process "important administrative 
and enforcement responsibilities"; or (3) where Congress 
has explicitIy made adjudications the responsibility of the 
agency seeking to state a claim.61 None of these instances 
were in evidence in Newport News,"> 

The jUrisprudential presumption underlying the Newport 

News decision is that private parties will resolve disputes 
concerning private interests, particularly when, as here, the 
agency has no explicit statutOlY authorization to sue,oJ 
Justice Scalia declared that before officials such as the 
Director in NewpD1t News may challenge adjudications of 
private patty interests they must first establish that they 
have "a clear and distinctive responsibility for employee 
compensation",M Here, the Court held that the Director had 
failed to show how any of her stated injuries fell within the 
scope of this requirement. As such, tI1e majority affirmed 
the Comt of Appeals decision, 

In a separate case last term, the Seventh Circuit refused to 
give deference to the Federal Reserve System Board of 
Governor's interpretation of the Expedited Funds 
Availability Act (EFAA),>5, In First Illinois Bank and Tn/st 0. 

Midwest Bank and Trust,'" the court assigned jurisdiction 
over disputes between "depositolY institutions" to the 
Federal Reserve System instead of to the courts,"7 

The initial action heai'd by the District Court concerned First 
Illinois Bank's attempt to recover damages as a result of 
Midwest Bank and Trust's alleged negligent failure in a 
banking matter,''" The District COlut held that Midwest hac! 
t~tiled to compolt WitI1 tI1e relevant standard of care and 
entered a judgment for First Illinois,h~' However, on appeal, 
the Seventh Circuit determined tImt the District COUlt had no 
jurisdiction over the matter and it'> judgment was vacated,7/1 

According to the Seventh Circuit, the District Court erro-
neously interpreted the EFAA.71 Under one section of the 
Act, "any action .. ,may be brought in any United States dis-
trict court ... .',n However, under a different and, according 
to the Seventh Circuit, controlling section, only disputes 
between "depository institutions" and "any person other 
than another depository institution" may be brought before 
a court,73 Both patties in Fit'sf Illinois Bank conceded that 
they were "depositOly institutions" within the meaning of 
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the EFAA,71 Disputes such as these, according to the 
Seventh Circuit, are to be resolved administratively by the 
Board of Governors of the Federal Reserve System,75 (The 
Board of Governors, in a friend of the court brief had dis-
claimed authority under the Act to resolve such disputes 
administratively, and objected to the Seventh Circuit's inter-
pretation of the EFAA,7") 

The COlut held that tI1e agency's assertion of statutOlY pow-
erlessness was insufficient to compel a finding of judicial 
jurisdiction,77 Rather, the comt refen"ed to tIle characteristics 
that distinguish the claims depositors bring for adjudication 
(which involve legally enforceable rights) from those 
brought by depositolY institutions (which involve obliga-
tions amenable to administrative proceedings),7H These dis-
tinctions, according to the Seventh Circuit, reflect congres-
sional intent to assign the former controversies to the 
COUlts and tIle latter to agencies,;") Given that this contro-
versy fell into the latter categOlY, the comt assigned juris-
diction over the matter to the agency, 

Application of the First Amendment to 
Government Employees and Corporations 
Questions arose last term surrounding the applicability of 
the First Amendment to entities integrally involved with 
government processes. In Lebron v, National Railroad 
Pm,:'Ienger C01poration,"" the Supreme Court held that 
where "the government creates a corporation by special 
law, for tI1e furtherance of governmental objectives, and 
retains for itself permanent authority to appoint a majority 
of the directors of that corporation, the corporation is palt 
of tI1e Government for the purposes of the First 
Amendment. "Hl In its opinion, the COUlt articulated several 
factors under which such corporations may be deemed 
government agencies (and their employees held to be gov-
ernment employees). 

Lebron involved a National Railroad Passenger Corporation 
(Amtrak) policy prohibiting political adveltising on bill-
boards within its domain,"' Petitioner challenged the 
Amtrak policy, arguing that Amtrak's actions circumscribed 
his First Amendment rights and should be subjected to the 
same evaluation as the actions of any government entity 
would be,HJ Amtrak responded by citing it" autI10rizing 
statute which declares that [Amtrak] "will not be an agency 
or establishment of the United States Government."HI 
Amtrak asserted that its authorizing statute prevented it 
hom being considered a government entity for the purpos-
es of a First Amendment inquiry,"' The District COUlt ruled 
that Amtrak was a government actor, and that its action 
violated the First Amendment.HI' The Second Circuit Court 

71 



of Appeals reversed, and the Supreme COUlt granted certio-
rari.87 

Justice Scalia, writing for the majOlity, held that where, as 
here, a government agency's actions implicate the constitu-
tional rights of citizens, it is the Constitution, not the 
agency or Congress, that will determine the permissibility 
of the agency's actions.AS In other words, if Amtrak is the 
government according to constitutional dictates, First 
Amendment restrictions apply as they would to any gov-
ernment agency, regardless of any congressional pro-
nouncements to the contraty. As such, Amtrak's reliance on 
its authorizing statute was erroneous.B9 While circumstances 
exist in which an agency's authorizing statute may be dis-
positive of its status (for example, Amtrak's authorizing 
statute could suffice to cancel those powers and immuni-
ties of government agencies that Congress is entided to 
eliminate) the Court held that this was not such a circum-
stance.90 

In the course of its decision, the COUlt articulated several 
factors to be considered when disputes arise concerning 
the status of corporations established by the government. 
In a previous case, Bank of United States v. Planters' Bank 
qf Georgia,91 the Court allowed a bank in which the State 
of Georgia held a non controlling interest to be sued in fed-
eral COUlt despite the Eleventh Amendment (which pre-
cludes suit of states in federal court). The Court held that 
government privileges do not flow to a corporation simply 
by virtue of the government's status as a corporator.92 In 
Lebron, the Court went a step fl1rther and held that a cor-
poration is an agency of the government complete with the 
constitutional obligations of government when (1) the cor-
poration has been specifically created for the pursuit of 
governmental objectives, and (2) corporate operations are 
controlled by the government d1roUgh its appointees?~ 
Amtrak, unlike Planters' Bank, fit this description. 

The case of Umbehr v. McClurei involved similar, if not 
identical, issues. In Umbehr, an independent government 
contractor entered into a contract with Wabaunsee County 
in Kansas to manage its trash disposal.95 During his 
employment, the contractor was a vocal advocate on a 
variety of civic issues.96 When his contract was not 
renewed by the County Commission, he brought suit alleg-
ing that his termination was a consequence of his outspo-
kenness. 97 The Tenth Circuit held d1at independent govern-
ment contractors are protected under the First Amendment 
from speech-related government reprisals to the same 
extent that government employees are.98 In so dOing, d1e 
Tend1 Circuit put itself in conflict willi several other 
circuits.99 
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In the course of its decision, the court reviewed the treat~ 
ment given this issue by the Third and Seventh Circuits. loo 

Bod1 circuits had relied heavily on two Supreme Court 
cases, Elrod v. BurnslOl and Branti v. Finkel. lo2 The Umbehr 
COUlt distilled the opinions of these circuits into two signifi-
cant principles: (1) discretionary government action 
dU'ough political patronage (e.g., disbursement of govern-
ment contracts) is a tradition rooted in OUf nation's history, 
rarely limited by the Supreme Court on account of First 
Amendment concerns, and (2) the economic and function-
al differences between independent contractors and public 
employees counsels against extending to contractors the 
First Amendment protection traditionally reserved to public 
employees.103 

In Umbehr v. McClure, the Tenth Circuit rejected the notion 
d1at historical practice or alleged economic or practical dif-
ferences between independent contractors and public 
employees were sufficient justification to command differ-
ential application of First Amendment protection. To arrive 
at this holding, the court relied on a more recent Supreme 
COll1t case, Rutan v. Republican Party of Illinois,104 rather 
then Elrod and Branti. 105 In Rutan, the Court articulated a 
more exacting standard to be applied to government 
actions burdening the speech of its employees: the govern-
ment may only interfere with employees' freedom of 
speech when such speech will interfere with the function-
ing of d1e government.10<1 The Umbehr court understood 
Rutan to reduce the force of the Third and Sevend1 
Circuits' opinions, and to circumscribe d1e precedential 
value of Elrod and Branti.107 As such, the Umbehr court 
concluded that the actions taken by the Wabaunsee County 
Commission against appellant were unconstitutional; to 
hold otherwise would be to impermissibly provide less 
protection for those who contract with d1e government 
than for those who are employed by it. 1OB 

Administration of Section 5 of the 
Voting Rights Act 
Section 5 of the Voting Rights Ad09 mandates that any 
redistricting plan designed by a state with a history of vot-
ing discrimination must be submitted to the Depattment of 
Justice (DO]) for approval. Historically, DO] has imple-
mented an anti-retrogression principle as a tool to evaluate 
suspect state apportionment plans.HoUnder this principle, 
any state districting change must enhance the effective 
exercise of the electoral franchise by minorities. Prior to 
Miller v. Johnson, when a state scheme fell short of the 
anti-retrogression principle, the DO] had broad discretion 
to fashion an appropriate remedial plan. However, the 
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Court in Miller articulated a new governing standard for re­
apportionment cases which significantly restricted tlle dis-
cretion of ilie DO] in the administration of Section 5. 

The controversy in Miller concerned the process by which 
tlle General Assembly of Georgia, under the scrutiny of the 
DO], implemented are-apportionment plan.J1\ The DO] 
rejected ilie first two plans submitted by ilie General 
Assembly Cboili of which created two majority-minority dis-
tricts), despite the fact iliat ilie plans arguably improved the 
voting condition of minorities in ilie state. JJ2 Responding to 
ilie DOl's concerns, Georgia submitted a tllird re-appor-
tionment plan which created three majority-minority dis­

tricts and achieved pre-clearance. ll3 

Subsequent to tlle implementation of tlle plan, black candi-
dates were elected to Congress from all three majotity-
minority districts, ilie first black legislators to be elected to 
Federal office in ilie state of Georgia since Reconstruction 
(despite ilie fact that Georgia's population is 27 percent 
black).114 Five white voters from one of ilie new majority-
minority districts filed an action alleging that ilie district 
was a racial gerrymander and a violation of ilie Equal 
Protection Clause. 115 Appellants defended the plan, arguing 
iliat the Equal Protection Clause's general proscription 
against race-based decision-making does not apply in the 
districting context because redistricting by definition 
requires racial considerations.116 The District Court found 
iliat the Georgia plan did not comport with ilie mandate of 
ilie Voting Rights Act and tllat it violated ilie Equal 
Protection Clause.ll7 The Supreme Court granted certiorari. 

Writing for ilie majority, Justice Kennedy identified racial 
neutrality in governmental decision-making as the central 
mandate of ilie Equal Protection Clause. He noted iliat 
classifications by race or eilinicity are inherently suspect, 
and subject to the sttictest judicial scrutiny. liB While Justice 
Kennedy acknowledged that legislatures engaged in redis-
tricting will be aware of racial demographics, he asserted 
that such considerations may not be the predominant fac-
tor behind distticting decisions.ll~ 

Under ilie majority opinion in this case, a plaintiff may 
invalidate a DO]-mandated state apportionment plan by 
showing iliat the legislature subordinated traditional race-
neutral distticting principles (compactness, contiguity, 
respect for political subdivisions or communities defined by 
actual shared interest) to racial considerations. 12o By adopt-
ing iliis standard, ilie Court implicitly rejected the proposi-
tion iliat prior acts of discrimination sufficient to invoke the 
attention of the DO] under Section 5 are sufficient justifica-
tion for DO] to mandate race-based apportionment plans. 
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The Miller standard is distinct from a series of previous 
cases concerning ilie implementation of Section 5.121 

However, in Miller the Court placed significant reliance on 
its holding in a more recent appOltionment case, Shaw v. 
Reno.

122 In Shaw, the Court held iliat a plaintiff may state a 
claim under the Equal Protection Clause by alleging that a 
state redistricting plan was drawn for the sole purpose of 
separating voters on me basis of race.123 In Miller, Justice 
Kennedy extended the Shaw standard to require strict 
scrutiny where race is the predominant factor in the con-
struction of voting districts.124 

The distinction between the Shaw and Miller standards, 
while subtle, is important. Any apportionment plan mayor 
may not have been draw for tlle sole purpose of separat-
ing voters on ilie basis of race-to determine this requires 
inquiry into tlle intent of the enacting legislature on a case 
by case basis. However, under ilie anti-retrogression princi-
ple, race will necessarily be ilie predominant factor of any 
re-apportionment plan enacted by the DO] under Section 
5. Consequently, any re-apportiolUuent plan enacted under 
Section 5 will be subject to strict SClUtiny.125 Under Miller, 
state compliance with Section 5 is an insufficiently com-
pelling reason for a re-apportionment plan to survive strict 
scrutiny.126 As such, it is unclear how or whether the DO] 
will be able to continue to administer Section 5. 

Additionally, tlle Court in Miller signaled its willingness to 
undertake a less deferential review of re-apportionment 
plans formulated under Section 5. AccorcUng to Justice 
Kennedy, the DOl's reliance on the anti-retrogression prin-
ciple has made judicial deference inappropriate in this con-
text.m 

Finality of Actions Taken by the 
Immigration and Naturalization Service 
The process by which Immigration and Naturalization 
Service (INS) actions become final under ilie Immigration 
and Nationality Act (INAY28 was analyzed by the Court in 
Stone v. Immigration and Naturalization Service. 129 In ilie 
course of its opinion, me Court distinguished administrative 
procedures which may be permissibly implemented by the 
INS from those available to oilier similarly situated agencies. 

Respondent brought his claim under Section 106(a)(1), patt 
of a series of amendments made by Congress to tlle INA in 
1990 in an attempt to streamline the procedures by which 
tlle INS processed disputes brought before its 
Administrative Law ]uclges.130 In particular, Congress was 
concerned with ilie filing of superfluous administrative 
appeals and motions.131 Toward this encl, Congress took 
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several steps to reduce or eliminate abuses, including: (1) 
instructing the Attorney General to establish a ceiling on 
the number of reconsideration and reopening motions that 
an alien can file; (2) reducing the time for seeking judicial 
review of a final deportation order; and (3) implementing a 
provision designed to consolidate petitions for agency 
reconsideration of deportation orders with petitions for 
judicial review of d10se orders. b2 

Section 106(a)(1) requires that "a petition for review of a 
final deportation order may be filed not later than 90 days 
after the date of the issuance of the ... order.,,133 Petitioner in 
Stone was ordered depOlted by an Administrative Law 
Judge in 1988, an order affirmed by the Board of 
Immigration Appeals in 1991.l.I4 Petitioner filed a motion to 
reconsider his deportation order which was denied seven-
teen months later. 135 Within 90 days of the denial, he peti-
tioned the COlllt of Appeals of the Sixth Circuit for 
review. l36 The Court of Appeals dismissed, contending that 
petitioner's statutory appeal period had nl11 OUt.

137 The 
Supreme Court granted certiorari to resolve an inter-circuit 
conflict on this issue. l3R 

Petitioner argued that his petition seeking review of both 
the deportation order and the denial of reconsideration 
were timely because the petition was filed within 90 days 
of the reconsideration denial. 139 At least facially, there was 
pl'ecedential support for petitioner's claim. In ICC v. 
Locomotive Engineers,140 the Court identified a rule applica-
ble to agencies under both the Hobbs Ad41 and d1e 
Administrative Procedure Ad42 by which the timely filing 
of a motion to reconsider rendered the underlying order 
non-final for purposes of judicial review. 143 Additionally, 
Congress explicidy made the Hobbs Act applicable to the 
INA. 144 

However, Justice Kennedy, writing for the majority in 
Stone, affirn1ed the Sixth Circuit Court of Appeals' decision. 
He contended that Congress, through d1e amendments, 
departed from the traditional procedures for judicial review 
of agency orders.H5 While the Hobbs Act and the APA have 
general application to agencies, Justice Kennedy read 
Section 106 to be an explicit exception for the INS in the 
limited circumstances of d1is case.146 Specifically, he held 
that d1e 90-day period for petition for review (as opposed 
to the Hobbs Act's 60 days) and the review/reconsideration 
consolidation provision removed the controversy in Stone 
from the domain of the Hobbs Act by creating a procedure 
distinct from that which governs most agencies. 147 Under 
Justice Kennedy's analysis, the consolidation provision 
keeps active and pending the underlying order, meaning 
that in Stone, petitioner's motion for review was filed after 
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the filing period had expired (it should have been filed 
with the reconsideration order, not after seventeen months 
had passed).14H Consequently, where its activities concern 
deportation orders, INS is not governed by the procedures 
detailed in Locomotive Engineers. H) 

Term Limits on Public Service 
us. Term Limits, Inc. v. Tborntonl'o is a case with broad 
policy implications for both private citizens and public offi-
cials seeking to limit the terms of persons democratically 
elected to serve the public. The case is of particular interest 
given the recent attempts by both federal and state legisla-
tures to regulate their members' terms of service. 

In Thornton, the COUlt addressed a challenge to an 
amendment to the constitution of Arkansas limiting general 
elections for the United States Congress to candidates who 
have served less than three terms in the House of 
Representative or less than two terms in the Senate. 151 

Justice Stevens, writing for the majority, held that states 
may not adopt independent qualifications for congressional 
selvice without violating the axiom of representative 
democracy manifest in the United States Constitution: the 
right of the people, not the states, to choose their repre-
sentatives.m Justice Stevens cautioned against permitting 
individual states to articulate dissimilar qualifications for 
their representatives, fearing that tllis practice would dis~ 
mpt the synchronous relationship between the national 
government and the people of the United States. IS3 

In an earlier case, Powell v. McCormack,154 the Court held 
that the power granted to each House in Art. I, § 5, to 
judge the "Qualifications of its Own Members" does not 
include the discretion to impose pmticipatory qualifications 
other than tllOse set forth in Article I, § 2, cl. 2, and Article 
I, § 3, cl. 3 of the Constitution. 155 In Powell, the Court relied 
on the legislative history of those clauses to declare that 
the Framers intended the qualifications for participation in 
elections to be fixed, exclusive, and unalterable by 
Congress. 156 

In Thornton, petitioners argued that the materials cited in 
Powell were inapplicable to the instant controversy.157 
Rather, they suggested that the relevant constitutional stan-
dards, contained in the Tentl1 Amendment principle of 
reserved powers, ISH imply state discretion to impose such 
qualifications. 159 Petitioners also noted that at d1e time of 
the Constitutional Convention, many states supported term 
limits in at least some circumstances. l60 

But the Court found petitioners' argument unconvincing. 
Justice Stevens argued that the Tenth Amendment only 
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reserved to the states those rights which existed prior to, or 
did not arise out of, the Federal Government.1r.1 No state 
right to set qualifications for public selvice existed before 
the Constitution was ratified, and no state limited the term 
of selvice of its Federal representatives. 10• 

Petitioners also argued that the Arkansas amendment was 
constitutional under Article I because it was not an election 
qualification. 163 Petitioners pointed to the fact that certain 
senators and representatives, prohibited from having their 
names appear on the ballot, would still have the opportu-
nity to run as write-in candidates. 1M As such, petitioners 
contended that the amendment fell short of a legally 
impermissible bar to service. 165 The Court rejected this con-
struction of Article I, holding that constitutional rights may 
not be denied, either directly or indirectly.1il6 

Finally, petitioners contended that tl1e Arkansas initiative 
was a permiSSible exercise of the state power to regulate 
"Times, Places and Manner of Holding Elections," under 
Atticle 1. 167 Again, the COl11t rejected petitioners' constitu-
tional interpretation. Article I grants states authority to regu-
late election procedures to promote sound and uniform 
process, not to exclude classes of candidates from federal 
office. 1611 Time, place, and manner restrictions imposed by 
states are constitutional for regulating election procedures, 
not imposing any substantive qualifications on a class of 
potential candidates. 16

? Such restrictions are unconstitutional 
where, as here, candidates are denied access to the ballot 
for reasons exterior to tl1e electoral process. 170 

Administration of Federal 
Desegregation Decrees 
In Missouri v. jenkins,171 the COUlt held that judicial evalua-
tion of school desegregation orders should turn on 
whether the constitutional violator has "complied in good 
faith with the desegregation decree ... and whether the ves-
tiges of past discrimination have been eliminated to the 
extent practicable."m Commensurate with this standard, the 
Court prohibited federal judges from including constitution-
ally compliant school districts in efforts to desegregate con-
stitutionally defective district(s).173 In so doing, the Court 
scaled back the discretion allowed federal judges charged 
with the administration of federal desegregation decrees. 

In jenkins, the State of Missouri challenged a Federal 
District Court judge'S authority to implement certain reme-
dies pursuant to a school desegregation order.17" In dispute 
were the District Court's orders requiring (1) salary increas-
es for instructional and non-instructional staff within the 
Kansas City, Missouri, School District (KCMSD); and (2) 
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continued state funding of remedial education programs 
within the KCMSD. 175 Rather than attempting to remove the 
racial identity of given schools within the KCMSD, which 
was 68.3 percent black, the District Court sought to attract 
students from predominantly white suburban school dis-
tricts (SSDs).17(, Both the lower COutts that heard the jenkins 

dispute prior to the Supreme Court found the SSDs in com-
pliance with the Constitution, and as such could discern no 
justification for including them in the District Court's deseg-
regation program. 177 

In resolving the dispute in jenkins, Chief Justice Rehnquist 
relied on a previous Supreme Court case, Milliken v. 
Bradely.17A The Milliken court articulated a tl1ree-part blue-
plint for a permissible desegregation decree: (1) the reme-
dy must be germane to the condition which violates tl1e 
Constitution; (2) tl1e remedy must be restorative, seeking 
only to put the victims of the prohibited conduct in the 
position they would have occupied minus such conduct; 
and (3) the interests of state and local authorities in manag-
ing their own affairs must be a factor in the calculus of the 
court devising the remedy.179 

Based on the Milliken standard, the jenkins court held that 
the Disuict Court's desegregation program was outside its 
remedial authority. Chief Justice Rehnquist ctiticized the 
District Court's inclusion of SSDs in its remedial plan for 
tl1e KCMSD, characterizing this practice as tl1e implementa-
tion of an interdistrict remedy for an intradistrict violation. loo 

According to the Chief Justice, in the absence of an inter-
district violation causing an interdistrict effect, an interdis-
triet remedy is not needed.1AI Furthermore, the Chief Justice 
declared that demographic changes and external factors 
beyond tl1e control of the state that affect minority student 
achievement are explicitly impermissible considerations in 
the remedial scheme. lB. Thus, after jenkins, a federal judge 
may not attempt to attract non-minority students from out-
side a predominantly minotity school district to moderate 
the effects of segregation. 1H3 Rather, a judge must taiJor his 
or her desegregation decrees specifically to the offending 
conditions in the district. 

A factor tl1at received increased attention in jenkins, and 
which promises to militate against disu-ict cO\.ut desegrega-
tion orders in the future, was local conu'o!' According to 
Chief Justice Rehnquist, Supreme Court precedent requires 
that Significant weight be placed on the local autonomy of 
school districts. 181 Consequently, district courts assigned the 
administration of desegregation decrees must seek to 
restore state and local autl10rities to the control of school 
systems, once "the reduction in achievement by minOrity 
students attributable to ptior de jure sew<:gation has been 
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remedied to the extent practicable.,,185 Reliance on this fac-
tor could signal increased hostility in the Supreme Court 
toward Federal court attempts to administer desegregation 
orders. 
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